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November 23, 1957 GOODSITT PLANS TOMAH STATION | A well 
known Milwaukee Attorney, Jack L. Goodsitt, wants to run a 


radio station at Tomah -- that city's first * oe 2 * 


Sparta, Wisconsin, Monday, November 23, 1957 ATTORNEY SEEKS 
STATION AT TOMAH - Second Application to Build Radio Station 
at Tomah 
Another application has been filed with the reberal Com- 
munications Commission for construction of a radio station at 
Tomah. The announcement was made Friday by Jack L. Goodsitt, 
a Milwaukee attorney. Goodsitt said he would be on the air in 
two months if his application is approved. 
Goodsitt said he would continue his law practice in Mil- 
waukee in addition to operating the radio station.| He hopes 


to be the first station in Tomah. 
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Before the FCC 60-62 
FEDERAL COMMUNICATIONS COMMISSION 83505 
Viashington 25, D. C. ; 


In re Application of ) 


) 
JaCK L. GOUDSITT (WTO) j DOCKET NO. 12706 
Tomah, Wisconsin File No. BP-11715 


For Construction Permit 


Appearances 


Samuel iilier, Esq. for Jack L. Goodsitt (WIOJ), William P. 
Bernton, Esq. for Tomah-Mauston Broadcasting Company, Incorporated (uP) 
(Protestant); and Earl C. Walck, Esq. for the Chief, Broadcast Bureau, 
Federal Communications Commission. Thomas F. McCaul, Esq., Zel Rice, IT, 
., and lack L. Goodsitt, Esq. entered appearances at deposition pro- 
ceedings in Wisconsin. : 


DECISION 


By the Commission: Chairman Doerfer cbsmt; Courtssicners Creven 
end Cross not participctinge 


1. This is a protest proceeding, pursuant to Section 309(c) 
of the Communications Act of 1934, as amended, arising out of a grant 
without hearing of the application of Jack L. Goodsitt (TOS) (Goodsitt), 
permittee of AM Station WIOJ, Tomah, wisconsin. Tomah-iiauston Broadcast= 
ing Company, Incorporated, (\.TMB) (iiauston) protested the grant and the 
Commission designated Goodsitt's application for an evidentiary hearing 
upon issues specified by sauston, The Commission did not adopt any of 
the issues, and placed the burden of proof on protestant. In a Memoran- - 
dum Opinion and Order released December 22, 1958 (FCC 58-1204) we post- 
poned the effective date of the Goodsitt grant until the effective date 
of a final decision in ‘the hearing we ordered, Ina Memorandum Opinion 
and Order released March 6, 1959, (FCC 59-174), we denied a petition by 
Goodsitt for reconsideration of the Commission's postponement of the 
effective date of the Goodsitt grant. (nm Harch 12, 1959, Hearing Exeminer 
Herbert Sharfman released an Initial Decision (FCC 59D-25) proposing to 
deny the protest. Exceptions to the Initial Decision were filed by Mauston. 
By Hemorandum Opinion and Order (FCC 59-952), released September a, 1959, 
we deferred action .on a request to vacate stay until after oral argument 
in this proceeding. . Oral argument was held before the Conmission en banc 
on September 25, 1959. By iiemorandum Opinion and Order (FCC 59-1121), 
released November 6, 1959, we vacated the stay of the effective date of 
the grant of the construction permit pending final decision herein. The. 
Commission's rulings on the exceptions to the Initial Decision are set 
forth in the avpendix attached hereto. FB 
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2. The Commission bas reviewed the initial Decision, the 

exceptions, the transcript of oral argument, and the entire record in 

the proceeding, end makes such deletions, modifications and corrections 
of the Examiner's findings of fact and conclusions of law as are herein- 
after set forth. Those findings and conclusions not specifically deleted, 
modified or corrected are hereby expressly adopted and they are incorpor= 
ated herein by. reference as fully as if set forth at length herein. - 


3. The sentence in line 7 of paragraph 23 of the findings «- 
which states "/f/ our Commissioners joined in calling the protest ‘frivolous! 
and the interference 'de minimis'" is deleted. | 


-h. There is added: to line 6, paragraph 23 of the findings after 
the words " . ... 3.2 square miles" the following sentences: - 
The Commission by Memorandum Opinion and Order released 
December.15, 1958, granted the protest, designated |ifauston's. 
application for hearing, and stayed the effective jdate of 
the grant, pending a final decision in such hearing. 
Mauston appealed to the Court of Appeals that portion of 
the Opinion and Order which postponed the effective date 
of the grant. The Court, .on January 19, 1959, ordered 
that the Comission consider the necessity of postponing 
such grant. The Commission by Memorandum Opinion! and Order 
released March 10, 1959, reinstated Meuston's grant pending 
final decision in the hearing. An Initial Decision was 
released on March 31, 1959, proposing to affirm Mauston's 
grant,to which exceptions have been taken. Orai argument 
was held in that vroceeding (Docket No. 12701) on) Septem- 
ber 25, 1959. ee 


+84 Conclusions 2, 3, 4, 5, 6, and 7 are deleted and the fol- 
lowing paragraphs. are substituted: 


--. . 6 The gravamen of Mauston's exceptions are ny. 2 that the 
Examiner applied. an incorrect and overly demanding yardstick in deter-. 
mining the: sufficiency of protestant's evidence to prove the conspiracy . 
which it had élaimed; and that. the evidence was, in fact, sufficient to. 
‘establish the.conspiracy's existence". This alleged conspiracy was one 
in which Zel Rice, II, and. John D. Rice and Bill S.: Lahm were claimed 

..to-be the "primary conspirators", and in which Goodsitt was purportedly 
to have."at least, acquiesced", lauston urges this conspiracy was ~ 
designed to "prevent the competition which would be. caused to Radi 
tion WCOW by the institution of protestant's station". . It is a 
that this conspiracy is in restraint of trade, and hence violative of: 
the Sherman Act.1/ Finally, Mauston cites a line of cases 2/ which it-: | 


1/50 Stat. 095, 15 US.0e 1. (1956). =. | 
2/ U.S. v. Paramount Pictures, 334 aes 0) lesan i Re : 
Theatres v. Loews, Ince, 150 F. 2d 7 CA 5)3 e eatres 
Tne. Ve UsSe> 334 US. 110 (1947); Bal ve 3 19453 $3 ine ban fs 24 
317 (CA 3 1948) cert. denied 339 U.S. 911 (1950); interstate | Circuit Inc. 
Ve U.S. 306 U.S. 208 (1939) 6 : 
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is claimed sets forth the applicable lew defining the elements con- 
stituting a conspiracy in restraint of trade.3/ 


7. For the reasons to be stated, we are of the opinion that 
Mauston's interpretation of the Sherman act's applicability to- the facts 
in this protest is incorrect, To begin with, it is necessary to under- - 
stand the scope of the Commission's responsibilities in relation to 
anti-trust matters. in United States v. Radio Corporation of America, 
358 US 334_(1959), 3 L ed 2d 354, 73 S. Ct. 457, the Supreme_Court stated: 
CRE EC he legislative history of the [Communications Act/ reveals 
that the Comaission was not given the power to decide anti-trust issues 
as such, and that Comission action was not intended to prevent enforce=' 
ment of the anti-trust laws in federal courts." 358 US 346. 4/ In 
National Broadcastins Comrany v. United States, 319 US 190 (1943) 87 L ed 
1344, 63 S. Ct. 397, the Court quoted with approval, and implicitly 
adopted, language in the Comaission's Report on Chain broadcasting 5 ‘ 
which said that the Commission could consider »ractices which wight run 
afoul of the Sherman Act in terms of whet efiect such conduct would have ° 
on the public interest, convenience, and necessity. Similarly, in : 
Mansfield Journal Comnany v. FCC, 180 — 2d 28, 87'U.S. App. D.C. 43 (1950) 
the court held 6/ the Commission could consider monopolistic practices 


3/ Mauston also speaxs of a "conspiracy" in another context, t.és, whether 


as a policy question a construction permit should be allowed to issue in- 
circumstances where "charges of conspiracy to abuse the Commission's 
processes were alleged", No further reference is made by iiauston to this 
argument. 
L/ The Court also stated: "This is not to imply that federal anti-trust 
policy may not be considered in determining whether the public interest, 
convenience, and necessity, will ve served by the proposed action of a 
broadcaster, for this court has held to the contrary". 358 US 351. 
5/ The relevant section of the Heport stated that: "nile many of the 
network practices raise! serious cuzstions under the antitrust laws, our 
jurisdiction does not depend on a showing that they do in fact constitute | 
a violation of the antitrust laws. It is not our duty to epply the anti-. 
trust laws as such. It!is our duty, however, to refuse licenses or 
renewals to any person who engages or proposes to engage in practices 
which will prevent either himself or other licensees or both fran making 
the fullest use of radio facilities. This ie the standard of public 
interest, convenience and necessity which we must apply to-2l1l applica- 
tions for licenses and renewals." 319 US 223, 22h. ve 
6/ The relevant language of the opinion stated: "The fact that a policy 
against monopoly has been made the suoject of criminal sanction by Congress 
as to certain activities does not preclude an administrative agency charged 
with furthering the publi¢ interest from holding the general policy of 
Congress to be applicable to questions arising in the proper discharge of 
its duties, Whether iiensfield's activities do or do not amount to a posi- 
tive violation of law, and neither this court nor the Federal Communications 
Commission is determining that question, they still may impair Hansfield's — 
ews (cont'd on next page) 


(>) 
ey eee 


of an applicant, though these practices had not at that time been 
* adjudged violative of the Sheyman Act, to determine the effect ae 
aaa would have upon the public interest. 7/ 


8. Applying the principles derived from Radio Corporation 
of America, National Broadcasting Co., and Mansfield, supra, “the [Comis— 
sion's task in weighing Mauston's allegations will be to determi. ne 
whether Goodsitt has engaged in activities which are not in the public 
interest. Thet conspiracies in restraint of trade are contrary to the 
public policy of the United States as formulated by Congress in the. - 
Sherman Act -is an important factor to be included in this evaluation, 
but the legality or seca cae of the acts is not controlling, nor is 
it at issue. 


9. As noted above 8/, Mauston alleges a conspiracy with Zel 
Rice, -II, John D. Rice, and Lahm as primary conspirators, and in |which 
Goodsitt acquiesced. Protestant avers "/t/he purpose and intent of this 
conspiracy. was to prevent the competition which would be caused to 
Radio Station WCOW by the institution of the protestant's P the Sh We 
assume, though Maustaqn dogs not so state » that neceion 1.of the Sherman: 
Act 9/ is being relied upon. = te 


10. We have examined the cases cited by protestant 11/ and 
other relevant decisions construing the Sherman Act, and we ere af the 
opinion that on the basis of the evidence before us no serious question 
regarding violation of the Act has been raised in this Parone The” 
most protestant has shown is that Goodsitt quickly fell in line with Zel. 
Rice, II's suggestion that he apply for a frequency in Tomah with the 
knowledge that Goodsitt would be affecting the chances for success of 
protestant in the same market; that the Rices favored Goodsitt's operation 
over protestant's; and thet Goodsitt is personally sympathetic to the © 
Rices. It has not been demonstrated that the Rices were behind the 
Lahm application and the Forrest protest. 


6/7 (cont'd from preceding pag ge) I 
ability to serve the public. Thus, whether Mansfield's competitive 
practices were legal or illegal in the strict sense, is not conclusive d 
here. Monopoly in the mass communication of news and advertising is con- 
trary to the public 4nterest, even if not in terms proscribed by |the anti-- 
trust laws". ‘180 F. 2a 33. , : 
2/ In this connection, the Commission stated in its "Report on. Uniforn:. 
Policy as to Violations ‘by Applicants of Laws of the United States", 
1-RR, Part ITI, 91:495 (1950) "Even though no suit alleging a 

conduct has been filed, and if one has been filed, but not been ard or... 
finally adjudicated, the Commission may consider and evaluate the conduct... 
of an applicant insofar as it may relate to matters entrusted to [the . 
Commission." ; 

8/ See paragraph 6, supra, 
9/:'50-'Stat. 693, 15 U.S. Ge 1 : 
10/ This Section states: “Every contract, combination in the form of 
trust or otherwise, or conspiracy in restraint of trade or commerce among 
the several States . . . is hereby declared to be illegal eee Ph 
1)/ See footnote 2, supra. 
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li. These facts, considered within the context of the above 
referred to decisions, do not demonstrate that the events culminating 
in the instant proceeding constitute a concert of action. It is not 
clear from the record that some other equally reasonable but more favor- 
able inference cannot be drawn with equal justification from the proven 
facts. It is not sufficient to allege conclusionary statements as facts 
which, if true, would raise a serious question as to whether the Sherman 
Act was violated. It is incumbent upon protestant to buttress such state- 
ments with evidence more substantial than mere assertions of the truthful- 
ness of the very conclusions in issue. 


12. In view of the foregoing discussion, we conclude that pro- 
testant has not demonstrated that Goodsitt does not possess those qualities 
of character and reliability which the Commission expects of its licensees. 
Nor can it be said that the facts herein set forth indicate that a "con- 
spiracy to abuse the Commission's processes" exist. There is, therefore, 
no adverse reflection on Goodsitt's character qualifications in this con- 
nection. 


13. Attention must be called to the fact that protestant 's 
contentions regarding the Sherman Act were not raised during the course 
of the hearing, nor in proposed fincings or conclusions. These arguments 
were raised for the first time in protestant's exceptions although the 
facts relied upon to establish a Sherman act violation were available to 
protestant throughout the course of the hearing. The Commission does not 
regard this procedure with favor since it derives the other parties and 
the Examiner of an opportunity to consider them initially. 


ACCORDINGLY, IT IS CRDERSD, This27thday of Jenuzry , 1960, 
that the protest of Tomah-.auston Broadcasting Company, Incorporated, 
IS DENIED, and that the grant of a construction permit for a new standard 
broadcast station at Tomah, Wisconsin to Jack L. Goodsitt IS AFFIRMED. 


FEDERAL CG:IUNICATIONS COMMISSION 


Mary Jane Morris 
Secretary 


Released: Jamery 29, 1960 
Attachments Appencix 


Exceptions 
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Ruling of the Commission the the Exceptions to the Initial Deciaion 


Exception No. 
35 hy 5, 6, 7,9 
8, 10, 


2, 13 
1, 2 


Denied. The findings and con 


¢lusions 


complained of are fully supported by 


the record. 


Denied for reasons set forth in the 


Decision. 


Denied. Immaterial to the Decision. 


Granted to the extent that the sen- 


tence referring to the Scotch 
has been deleted. 


verdict 
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Before the £R-4367 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, Db. C. 


In the matter of: 


Request for Stay and Revocation 
of Construction Permit of 


John D. Rice (WJRC) 
Mauston, Wisconsin 


1 
BP-13 63 


PETITION TO STAY AND REVOKE CONSTRUCTION PERMIT 


Comes now Tomah-Mauston Broadcasting Company, Incorporated 
(WIMB), Tomah, Wisconsin and, by its attorneys, requests the Con- 
mission to institute proceedings looking toward the stay and revo- 
cation of the construction permit of John D. Rice (WJRC), Mauston, 
Wisconsin, 

1. This petition brings before the Commission again facts that 
were raised by petitioner in its Protest to the grant of application 
of Jack L. Goodsitt (denied by the Commission in 18 RR 272) and its 
Petition to Enlarge Issues with respect to the application of Bill Ss. 
Lahm (File No. BP-12315, Docket No. 13218) which was similarly denied 
by the Commission in a Memorandum Opinion and Order (Fcc 60-6), 
released January 8, 1960. Lahm's application was subsequently 
granted by the Commission. 

2. In both of the foregoing proceedings petitioner took the 
position, and attempted to pursuade the Commission, that the appli 
cation of Bilt S. Lahm, referred to above, was a "strike" applica- 
tion, that it had been filed for the sole purpose of delaying 
Commission action on petitioner's earlier filed and mutually exclu- 
sive application for a first station at Tomah, Wisconsin, that would 
have (and since has) become competitive with Station WCOW, Sparta, 
Wisconsin, of which John D. Rice is president and general manager 
and which is wholly owned by his family, and that the filing of the 
Lahm application had been instigated by the Rice family to use the 
Commission's processes din one of a series of conspiratorial actions 
designed to restrain and frustrate petitioner's legitimate business 


aspirations in the Tomah-Mauston area. 
7 Application for extension of completion date pending, BMP-9554. 
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3. The Commission rejected this contention primarily on the 
basis "It /was7 not clear from the record that some other equally 
reasonable but more favorable inference cannot be drawn|/ with equal 
justification from the proven facts" (Goodsitt, supra, 18 RR at 
p. 289d (par. 7)). 

4, Following the entry of the Commission's decisions referred 
to and quoted from above, petitioner has had no alternative except 
to wait until subsequently occurring facts should lend strength and 
substance to its original charges. These have since occurred. 
Several of sueh subsequently occurring facts will be referred to 
below; but the most recent and dramatic was the filing by Bill S. 
Lahm, on June 12, 1961, of an application requesting Commission 
consent to sell out his construction permit in toto to a corpora- 
tion dominated by business associates of John D. Rice. 

5. It is petitioner's position that this sale by Lahm to 
business associates of John D. Rice furnishes new and compelling 
evidence that Lahm had no intention to build his station at the 
time he applied for its construction permit, that if Lahm's appli- 
cation was filed as a "strike" application to hinder and delay the 
institution of petitioner's service to Tomah such action necessarily 
involves WCOW and John D. Rice, that if Rice was involved in this 
type of abuse of the Commission's process he should not! be allowed 
to use a second Commission franchise (i.e., in Mauston)| for a fur- 
ther assault on petitioner's fledgling operation in Tomah, and that 
the Commission should, therefore, institute proceedings| to stay and 
revoke his above-captioned construction permit for Mauston. 

6, The background facts of this controversy, stated as briefly 
(and objectively) as possible for the purposes of this Petition, 
are as follows: 

A. iIn‘1957, as at present, WCOW, Sparata, Wisconsin, was 


owned by the Rice family of that city, Then, as at present, John D. 


Rice was president, director, and 26% stockholder and the rest of 
the stock was held by other members of his family. ‘In 1957, as 
at present, WCOW maintained an auxiliary studio in Tomah, Wisconsin, 
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15 miles away which produced "an appreciable part of the total" 
revenues of that station (Findings of the Commission in Jack L. 
Goodsitt, 18 RR 272, 274 (para. 5)). There was at that time no 
radio station or other broadcast facility in Tomah. 

B. In July of 1957 the Tomah-Mauston Broadcasting 
corporation, petitioner herein, was formed py three employees of 
WCOW; and on October 4, 1957, it filed with the Commission an ap- 
plication requesting a construction permit for a new standard 
broadcast station to operate on 1220 ke at Tomah. 

C. Through one way or another, John D. Rice "got wind of" 
petitioner's plans before the filing of the application (Goodsitt, 
supra, 18 RR at p. 274 (par. 6)), and beginning in August 1957 
his brother, Zel Rice II, engaged a consulting radio engineer to 
make a frequency ‘search for Tomah (Ibid, par. 7, 18 RR at p. 275). 
Zel Rice II is an attorney practicing in Sparta. He, his father 
and another brother practiced together under the firm name of 
Rice, Rice and Rice. He represented WCOW in some matters and at 
some times even broadcast over the station (Ibid, pars. 5 and 6, 
18 RR at p. 274). 


D. The ‘following excerpts from the Commission's Decision 


in the Goodsitt case give the full story of Zel Rice's attempts to 
file an application of his own at Tomah and the subsequent filing 
of that application by his old and close friend, Jack L. Goodsitt: 


"8, On August 29, 1957, Zel_Rice, II, wrote Mullaney 
a radio consulting engineer/ that we are ‘interested 
proceeding with the greates possible speed,’ and 

asked him to forward instructions for choosing a site 
‘as quickly as possible.’ On September 4 Rice wrote 
Mullaney again, telling Mullaney that the site. instruc- 
tions had not been received and asking Mullaney to check 
his files ‘ond make sure that instructions have been 
sent to us.’ As you know, we are anxious to proceed with 
this matter at the earliest possible moment and we would 
like to avoid any delay.' : 


"9, On October 15, 1957, Zel Rice, II obtained for $50 
an option for a site. On October 6, 

a letter to Samuel Miller, Esq., in Wi i 

Mr. Miller to ‘obtain whatever information you can about 
the application' of WIOJ for 1220 ke at Tomah, which had 
recently been filed. 
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wrote Mr. Miller that he had ‘decided to make an & 
tion for a license in Tomah'; that on the strength 
Mullaney's search he had chosen 1440 kc; and that 
before he had secured an option on some land. He 
would like to retain Mr. Miller 'to hardle the Washington 
end of the application,’ and that he was 'most anxious to 
get this application his individual name/ under way 
and filed at the earliest opportunity.' By October 18 
Rice had been told that there would be a duopoly problem, 
arising out of his family's ownership of WCOW, Sparta, if 
he were to apply for Tomah. On that day Rice wrote to 
both Mr. Miller and Mr. Mullaney. The burden of both 
letters is that he would be willing to file for 250 kw 
instead of some higher power if the duopoly objection 
could be avoided. To Mullaney Rice said: ‘I want 4 radio 
station in Tomah. You had better not proceed too far with 
the actual engineering until this duopoly problem is 
cleared up.! On October 25 Rice again wrote Mullaney, - 
pressing the hope of resolving the duopoly obstacle, men- 
tioning the matter of airspace clearance, and once | more 
urging that 'we proceed as rapidly as possible in prepar- 
ing this application for filing.' | 
"11, On October 25 Mr. Miller wrote Zel Rice, II that "it 
is my feeling that you will not be able to get a grant at 
Tomah without a hearing. I feel this will be so because of 
the overlap involved, and also I suspect that charges will 
be made that you are merely fronting for the rest f your 
family in order to avoid the multiple ownership e.' On 
October 29 Mr. Rice wrote Mr. Miller that 'I feel that it 
would not be worthwhile to continue with my application for 
Tomah, The delay which might develop if there was) a hear- 
ing makes it impractical. Therefore you can close 
file as far as I am concerned on any application f 
at Tomah,! 


"2, In late October, after Rice had received Mr, 

letter of October 25, 1957, and apparently before 

instructed Mr. Miller to close the 1440 ke file, 
an old and close friend of his. 
mbers of the Rice family through 


“10, By letter dated October 16, 1957, Zel Rice, x 


and that he had a site which he would make availa 
Goodsitt at actual cost. Goodsitt indicated inte 
is 37 years old and a practicing 

which is 180 miles from Tomah, Though his interes 
radio had been ‘stimulated! through his acquaintance with 
people in the industry and by Zel Rice, II's frequent 
mention of the ‘advantages of owning and operat a radio 
station,' he had no commercial radio experience. 0n Octo- 
ber 30, 1957, he telephoned Mr. Mullaney and Mr. ller and 
retained them to 2 pat and file an application for him." 
(18 RR at pp 275-276 


E. Goodsitt filed his application for 1440 kc for Tomah 
on November 20, 1957, specifying the transmitter site on which 
Zel Rice had an option. (Ibid, par. 14, 18 RR at p. 277.-) 
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FP. Petitioner's application specifying the frequency 
1220 ke reached the top of the Commission's processing line about 
the end of July, 1958, at which time it appeared that it should 
be worked up during the August recess and granted at the first 
meeting after the Commission reconvened in September. However, 
on August 28, 1958 (just about the last minute before petition- 
er's application should have been granted) Bill S. Lahm filed an 
application requesting the frequency 1220 kc for Wisconsin Rapids, 
Wisconsin, which was sufficiently close to Tomah to make his appli- 
cation mutually exclusive with petitioner's. 

G. Lahm then lived, and still lives, in Sparta, where he 
was a rural mail carrier and part-time radio announcer over Sta- 
tion WCOW. In 1958 he had been employed by WCOW about four years. 
He had had no prior business experience in Wisconsin Rapids. Be- 
tween the fall of 1957 and the filing of his application, he had 
visited Wisconsin Rapids only two or three times; and he had not 
discussed the building of a station with any potential advertisers 
in the town. “He located land for his transmitter site by 
‘look/ing7 at the general area and then /his7 attorney /Zell Rice 
II7 acquired the land by option' for which Lahm paid $25, but he 
did not know whether the option named him or his attorney. Lahm 
planfmed7 to have a manager for his station and /would7 continue 
to live in Sparta." (Ibid, 18 RR at par. 19, pp. 277-78.) 

BE. “The engineering for Lahm's application was done by 
John Creutz of the Washington consulting radio engineering firm 
of Page, Creutz, Stell and Waldschmitt, Inc. ... It was stip- 


ulated... that. Mr. Miller (attorney for Zel Rice II had recom- 


mended Mr, Creutz to Zel Rice II for the preparation of an appli- 
cation for Wisconsin Rapids, when Mr. Rice, without stating for 
whom the inquiry was made, asked Mr. Miller by telephone to recom- 
mend an engineer.” (Ibid, par. 19, 18 RR at p. 278.) 


a 


I, “Lahm testified that he learned of the avai 
of 1220 ke at Wisconsin Rapids from the Page firm, who t 
it was the best frequency. It was stipulated, however, 
Creutz were called as a witness he would testify that wh 
retained by telephone by either Lahm or Zel Rice, II (he 
remember which), 'the party calling him initially desire 
application be filed for Wisconsin Rapids on the frequen 
that such person did not request that a frequency search 
nor did such person inquire whether other frequencies we 
able in the Wisconsin Rapids area, and that such person 
Mr. Creutz that a frequency search had already been made 
Wisconsin Rapids.'" (Ibid, par. 20, 18 RR at p. 278). 
J. In order to avoid a hearing and to get its 


granted ahead of Goodsitt's, which was only 100 numbers 


ey 


lability 
old him 
that if 

en he was 
did not 

d that an 
cy 1220 ke, 
be made, 
re avail- 
stated to 


for 


application 
behind it 


on the processing line, petitioner amended to 1390 kc, 500 watts. 


However, under Sec. 1.354(2)(b) of the Commission's Rule 
in effect, the Commission could not act on this amendmen 
after 30 days of the public notice of its filing, which 
September 12, 1958. Meanwhile, Goodsitt's application, 
No. 11 on the processing line as of September 15th, cont, 
processed; and, as of that date, it looked as if Goodsit 
cation would be granted first. 

K. If Lahm's application had been filed 30 or 
earlier, petitioner's application could have been amende 
was still on the processing line and the "50 day rule” wi 
have held it up. 
application, it at first seemed certain that petitioner' 
cation would be held up until after Goodsitt's applicati 
been granted. Petitioner was thus for a while caught in 
play" effectively conducted by two people who were shown 


8 as then 

t until 
was 

which was 
inued to be 
t's appli- 


60 days 
id while it 
iould not 


However, due to the timely filing of Lahm's 


8 appli- 
on had 
a "squeeze 


to be 


closely connected with the Rice interests, and both of whom had 


strayed away from their native haunts to apply for stati 


unlikely places with which they appeared to have no prev 


nection. 


ions at 


‘lous con- 
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L. Only an unexpected slow-down in the processing line 
(Goodsitt's application moved only 5 numbers (to No. 6) between 
September 15 and October 8) prevented Goodsitt's application from 
being granted first. Petitioner's application, which had been 
filed a full 7 weeks ahead of Goodsitt's, was finally granted a 
scant 7 days ahead of Goodsitts. 

M. Lahm's application went to hearing on issues which 
included a financial issue and was granted after the Commission 
had determined that, in view of his mother's agreement to collater- 
alize a loan at the Sparta Bank, he was financially qualified to 
build and operate the Wisconsin Rapids station, (Docket No. 13218). 

N. In the meantime, as stated above, petitioner had 
sought to establish that the Lahm application had been filed as 
a “strike” application to slow down a grant of its original appli- 
cation on 1220 kc. It was petitioner's contention that the Rice 
family had collaborated in an attempt to preserve for WCOW the 
monopoly which it enjoyed in the Sparta-Tomah area by virtue of 
being the only radio station in Sparta and having studios in Tomah 
which were the closest thing to a broadcast facility enjoyed by 
that town. Petitioner contended that when John D. Rice learned 
of petitioner's plans to apply for a station at Tomah he first 
induced his brother to apply for a station there and, when counsel 
recommended against this action, the Rice family then induced 
Goodsitt to file such an application instead. Since it was obvious 


that Tomah, with a 1950 Census population of only 4,760, could 


not support two stations, it was apparent that the first station 
on the air would, in all probability, be the only one to succeed. 
Consequently, petitioner charged that the Lahm application had been 
inspired by the |Rices for the sole purpose of forcing petitioner's 
application into a hearing to enable Goodsitt's subsequently filed 
but unopposed application to be granted first. 
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7. As shown above, the Commission chose to consider all of 
the facts set out above as co-incidences, rather than evidence of 
any conspiracy. However, four other things have happened since 
it adopted its decisions in the Goodsitt and Lahm cases. 
8. The first was Goodsitt's decision, after the commission 
had dismissed petitioner's Protest and affirmed his grant, to sell 
out to petitioner rather than to build the second station at Tomah. 
Since petitioner was having adjacent channel difficulties with 
Station WRDB, Reedsburg, Wisconsin, and was desirous of abandon- 
ing 1390 kc, it purchased Goodsitt's construction permit) for his 
expenses of approximately $8,000 and moved over to his frequency. 
9. Secondly, WCOW increased its daytime power from 1 kw 
to 5 kw; and thirdly, John D. Rice, president, general manager and 
part owner of WCOW, filed the above-captioned application for 
Mauston, Although Mauston has had a 1960 Census population of 
3,531 and does not receive a 2 mv/m signal from either petitioner's 
station (WIMB) or WRDB, both of those stations do provide sub- 
stantial service to that community. It had always been petition- 
er's intention (as its name implies) to provide the maximum serv- 
ice possible to Mauston; and it does, in fact, maintain bn 
auxiliary studio there. 
10. The engineering map attached hereto, and incorporated 
herein by reference, shows the service areas of petitioner's sta- 
tion, of the old 1 kw and present 5 kw operations of WCOW and of 
Rice's proposed operation for Mauston, From this map it| can be 
seen that increase in power of WCOW and the proposed new) service 
from Mauston comprise two prongs of a “pincer” designed to com- 
pletely encircle and restrict petitioner's market .* 
n. The fourth of the after-occurring events referred to 
above is, of course, the filing of anapplication for the) disposal 
of Lahm's construction permit, without his having taken any steps 
whatsoever to build the station it contemplated. The proposed 
transferee is Tedesco, Inc., in which the dominant stockholders 


are Victor J. and Nicholas Tedesco. The Tedescos are Seeks 


¥Note also the ract that about 40% of the Mauston 0.5 cpg contour 


4s overlapped by that of WCOW, providing duopoly service through 


the entire area! 
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with John D. Rice in the ownership of KCUE, and one of them, at 
least, formerly had an ownership in WCOW and later served as con- 
sultant to the Rices there. The reason for selling the construc- 
tion permit stated by Lahm in the assignment application is that 
he has now purchased a residence in Sparta on which he must make 
payments of $95.00 per month, so that he does not now desire to 
assume the additional financial burden of building the Wisconsin 
Rapids station: In view of the fact that Lahm never intended to 
move from Sparta in the first place, and that his mother had made 
all the arrangements for providing money for his broadcast venture, 
this excuse for selling nis construction permit seems lame indeed. 
12. We interpret Lahm's attempt to sell his construction 
permit at this'time and the reason given for such sale, as con- 
stituting new, relevant, and compelling evidence from which it 
can be concluded that he never intended to build the station in 
the first place. If this is the fact, then he must have filed his 
application for the sole purpose of delaying a grant of petition+ 
er's application so that Goodsitt's application could be granted 
first, If either Goodsitt or Lahm had proceeded with the con- 
struction of the station which the Commission had authorized him 
to build, the above conclusion would not be compelling. However, 
first Goodsitt! sold out rather than building and operating the 
second station in Tomah (which was, in effect, what he had applied 
for in the first place); and now Lahm, in turn, is attempting to 
dispose of the construction permit which grew out of the other 


application which had been used as a weapon against petitioner. 


13. In its action dismissing petitioner's protest, the Com- 


mission stated that “It is not clear from the record that some 
other equally reasonable but more favorable inference cannot be 
drawn with equal justification from the proven facts." (Jack _L. 
Goodsitt, supra, 18 RR at p. 280d (par. 7)). When the after oc- 
curring facts recited above (the sale of both the Lahm and Goodsitt 
franchises and the "encircling" of the Tomah market by John D. Rice) 
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are added to the facts of record in the Goodsitt case set jout 
above, no other inference can possibly be drawn except that 


WCOW and John D. Rice conspired and have continued to conspire 


to deter, delay and destroy petitioner's Tomah operation and 


that, in the course of such action,.they did not hesitate/to 
abuse the Commission's process by fostering the filing and 
prosecution by Lahm of an application for facilities which he aid 
not desire and did not intend to construct, The Commission can- 
not write all this off to “coincidence.” 
14. All of the foregoing 1s, of course, of primary relevanc 
at this time in connection with rice's above-captioned cohstruc- 
tion permit for Mauston which, as demonstrated above, is one prong 
of a pincer which is encircling the Tomah market, Such ‘encircl- 
ing," by itself, may well not represent an actionable offense or 
an abuse of the Commission's process warranting the imposition 
of sanctions. However, if Rice's proposed facility at Mauston 
is, as we contend, merely one more weapon in a continuing campaign 
4n which the Commission's processes have otherwise been abused 
(as by fostering the filing of the Lahm and Goodsitt applications), 
the facility should not be allowed to commence operations unless 
and until the character qualifications of the permittee have been 
re-established. 
15. Petitioner respectfully submits that the new evidence 
set forth herein, all of it relating to facts occurring subsequent 
to the Commission's actions on the Goodsitt protest and the Lahm 
application establish that John D. Rice and WCOW have, indeed, 
conspired to abuse the Commission's process, that this raises 
directly the question of the character qualifications of |John D. 
Rice that were raised only indirectly in the prior proceedings 
which involved only the Goodsitt and Lahm applications, that the 
d4ncoming of this new evidence requires the Commission to consider, 
at this time, whether John D, Rice has the requisite character 
qualifications to be @ broadcast licensee and whether he| should 
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be allowed to proceed with his Mauston facility which is clearly 
intended and will be used as another weapon in his cont Lnuing 
fight against WTMB. 

16. The claim will, of course, be made that this request 
for relief comes too late, that these matters shoulda have been 
raised by a petition to deny or protest to the Mauston applica- 
tion, rather than allowed to wait until the present time. How- 
ever, in view of the Commission's disposition of petitioner's 
earlier complaints there was clearly no point in petitioner's 
returning to the Commission until it had evidence as compelling 
and dramatic as that which is now offered oy Lahm's proposal to 
sell his construction permit. Only with that final piece of 
evidence before it could petitioner hope to persuade the Commis- 
sion that the facts of this situation were, in fact, as black as 
4t had claimed and supported the relief which it desired, It is 
on the basis bf this revealing action of Lahm, coupled with the 
other facts hereinabove set forth, that petitioner requests that 
above-captioned construction permit of John D. Rice (WJRC) for 
Mauston, Wisconsin, be stayed and that revocation proceedings in 
conjunction therewith be instituted. 

Respectfully submitted, 


TOMAH-MAUSTON BROADCASTING COMPANY, 
INCORPORATED 


By: 
Mallyck & Bernton 
621 Colorado Building 
July 14, 1961 Washington 5, D. C. 


CERTIFICATE OF SERVICE 


I certify that I have this 14th day of July, 1961, deposited 
in the United States Mails, airmail postage prepaid, a copy of the 
foregoing "Petition to Stay and Revoke Construction Permit," 
addressed to Mr. John D. Rice, Radio Station WCOW, 1244 South 
Water Street, Sparta, Wisconsin. 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


In the matter of 


Request for Stay and Revocation 
of Construction Permit of ; 
BP- 13, 263 
John D. Rice (WJRC) 
Mauston, Wisconsin 


wwe 


OPPOSITION TO PETITION TO STAY 
AND REVOKE CONSTRUCTION PERMIT 

Comes now John D. Rice (WJRC) Mauston, Wisconsin, and, by his attorney, 
herewith opposes the petition of Tomah-Mauston Broadcasting Company, Incorporated 
(WIMB), to stay and revoke the construction permit for WJRC. 
1. Petitioner's theory of a conspiracy is wholly unsupported by any affi- 
davit of fact concerning the alleged conspiracy. The Commission previously denied 

similar allegations by the same petitioner in its protest to the grant of the 

application of Jack L. Goodsitt and its petition to enlarge issues concerning the 
application of Bill S. Lahm. 
2. The new facts relied on by the petitioner as further support for its 
theory of conspiracy are: 
(a) The filing of an application by Bill S. Lahm for assignment of his 
construction permit to Tedesco, Inc., on June 12, 1961. 


(b) Assignment of Goodsitt's construction permit to petitioner. 


3. Attached hereto is an affidavit from John D. Rice,denying| that he 
inspired Jack Goodsitt to file his application, as alleged by petitioner. Mr. Rice, 
in his affidavit, also denies that he even discussed with Bill Lahm the filing of 
Lahm's application. Mr. Rice's affidavit also recites, of his own personal know- 
ledge, the facts concerning his relationship to the other events referred to in 
the petition. 


4. It should be noted that petitioner itself became the assignee of 


| 
Goodditt's permit, by its own voluntary act. Now petitioner seeks to use this 


fact as an argument against John D. Rice. Thus, petitioner seeks to lift itself 


by its own bootstraps. 
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5. A similar technique is apparent in petitioner's allegation concerning 
the decision of Bill Lahm to assign his permit. As shown in the attached affi- 
davit of Bill Lahm; and as appears from the Commission's records, the lapse of 
time between filing of Lahm's application and the grant thereof was due largely 
to the fact that his application was jumped at the last minute by an application 
filed by petitioner to change frequency, although petitioner already was operating 
WIMB on 1390 kc. Petitioner further delayed the grant of Lahm's application by 
filing a petition to enlarge issues and then petitioned for and received an 
extension of time to file its opposition to Lahm's petition to delete issues. 
Later, petitioner abandoned its application, which was exclusive with Lahm. 
However, petitioner's actions delayed the grant of a permit to Lahm for approxi- 
mately one year. As recited in the attached affidavit of Bill Lahm, his economic 
circumstances changed during that period, and, therefore, he was not in a position 
to assume the financial obligations involved in building and operating his proposed 
station. Therefore, Lahm arranged to assign his permit to a corporation which 
would build the station. 

6. Petitioner seeks to raise the inference that Tedesco, Inc., the proposed 
assignee of Lahm's permit, is engaged in a conspiracy with John D. Rice. The peti- 
tion stresses the alleged financial relationships between John D. Rice and Tedesco, 
Inc. As Mr. Rice notes on page 4 of his attached affidavit, he has absolutely no 
business relationships of any significance whatsoever with Tedesco, Inc., and he 
did not even discuss with any members of the Tedesco family their proposed purchase 
of the construction permit of Bill Lahm. The only business connection presently 
existing between John D. Rice and the Tedescos is that John D. Rice and Victor 


and Nicholas Tedesco are stockholders in KCUE , Red Wing, Minnesota. An application 


has been filed with ‘the Commission for the sale of KCUE. If and when such sale is 


approved and consummated, no business relationships whatsoever will exist between 
John D. Rice and members of the Tedesco family. Petitioner's insinuation that 
John D. Rice had anything to do with the application by Bill S. Lahm for assignment 
of his construction permit is baseless and unworthy, and petitioner's characteriza- 
tion of the Tedescos as "business associates” of John D. Rice is misleading and 


inaccurate. 
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7. It is submitted chat, in light of the explanation of the facts of 
these matters furnished in the attached affidavit of John D. Rice, and in the 
light of facts already on file with the Commission concerning various matters 
which the instant petition characterizes in a mislcading manner, no substantial 
evidence or reasonable inference exists of any conspiracy on the part of John D. 
Rice. 

WHEREFORE, it is submitted that the instant petition mst be deniea as 
being without factual support. 

Respectfuily submitted, 
JOHN D. RICE 
By: 
Mark E. Fields 
His Attorney 


1032 Washington 
Washington 5, D 


July 24, 1961 


CERTIFICATE OF SERVICE 


lll 


1, Mark E. Fields, certify that on this 24th day of July, 1961, I delivered 


a copy of the foregoing Opposition, by hand, to William Bernton, Esq., 621 Colorado 


Building, Washington, D. C. 


—_ 


Mark E. Fields 
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BEFORE THE a7 
FEDERAL COMMUNICATIONS COMMISSION LR-452, 
Washington 25, D.C. 


| 


In the matter of: 


Request for Stay and Revocation 
of Construction Permit of: 

John D. Rice (WRJC) BP-13, 263 
Mauston, Wisconsin 


wevvuvesys 


—— ee 


State of Wisconsin, 


Monroe County 


Bill S. Lahm, being first duly sworn, on oath says that he resides 
at Sparta, Wisconsin, and that he is the owner of a Construction Permit to 
build a radio station at Wisconsin Rapids, Wisconsin. 

That when affiant made application for said Construction Permit, the 
decision was his’ own and that he did not discuss it with John D.- Rice. 

That he pursued his application and in the summer of 1959, just 
before his Construction Permit would be granted in the ordinary course of 
business by the Federal Communications Commission, the Tomah-Mauston 
Broadcasting Company "jumped" his application by making an application for 
the same frequency at Tomah, Wisconsin, although they then had a frequency: 
of 1390 ke and were broadcasting over that frequency. 

That the Tomah-Mauston Broadcasting Company tiled an application to 
enlarge the issues in that hearing. That the Tomah-Mauston Broadcasting 
Company then petitioned for and was granted an extension of time within 
which to file an oppostion to the affiant's petition to delete issues. 
That a date for ‘the exchange of exhibits was set by the Coumission and 
that at the last moment, after affiant had expended a sum in excess of 
Two Thousand Dollars for engineering and attorney's fees and gathering 


information and exhibits for said hearing, the Tomah-Mauston Broad- 


casting Company petitioned for leave to amend their application for 1220 


by abandoning it and making application to improve its existing 


facilities. That seid steps which were initiated end pursued 
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‘and then abandoned by the Tomah-Mauston Broadcasting Company resulted in a sub- 
stantial expenditure by the affiant and also in a delay of approximately a year 
before his Construction permit was granted. 
That during this period of one year, affiant's economic sitvation changed, 
as did the economic circumstances throughout the country, and affiant was reluctant 
to assume additional financial obligations. 
That affiant was contacted by a representative of Tedesco, Inc., and that 


they offered to buy Affiant's Construction Permit. That as @ result of the 


increase in affiant's financial obligations and the delay caused by the filing, 
—— 


amending and delaying and then withdrawing of the Tomah-Mauston Broadcasting 

Company, affiant thought it best to ask permission of the Federal Commmnications 

Commission to transfer his Construction Permit to Tedesco, Inc. 
That affiant did not consult or discuss said transfer with John D. Rice 


and affiant was not induced by John D. Rice to seek this transfer. 


s/ BILL S. LAHM 


‘Subscribed and sworn to before me 


this 20th day of July, 1961. 


: Notary Public for Wisconsin 
My commission expires June 3rd, 1962. 


Ves, 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


a 


In the matter of: 


Request for Stay and Revocation 
of Construction Permit of 

JOHN D. RICE (WRIJC) BP-13, 263 
Mauston, Wisconsin 


wevvvvvev 


a 


ee 


State of Wisconsin, ) ‘ 
' ss. AFFIDAVIT OPPOSING PETITION FOR STAY 


AFFLDAY) ) 


Monroe County. ) 

John D. Rice, being first duly sworn, deposes and says: 

I live at 304 South Court Street, Sparta, Wisconsin. I have been granted 
by the FCC a Construction Permit for WRIC, a 500 Watt daytime station, located 
at Mauston, Wisconsin. I have received in the mail a mimeographed copy of a 
Request for Stay and Revocation of my Mauston Construction Permit, initiated by 
the Tomah-Mauston Broadcasting Co., Inc., (WIMB) of Tomah, Wisconsin. This affi- 
davit is made in opposition to the said petition. 

I deny that Mr. Bill Lahm's application for a station at Wisconsin Rapids, 
Wisconsin, was instigated by me or by any member of the Rice family. I know nothing 
of Mr. Lahm's application or the timing involved. I have not discussed with 
Mr. Lahm or anyone else his application for a station in Wisconsin Rapids. 

I deny that I had anything to do with the sale by Mr. Lahm of his Wisconsin 
Rapids permit to Tedesco, Inc. I do not know why he sold it. 

I assert that I know Zel Rice II consulted an attorney and an engineer 
regarding his making an application for 8 station in Tomah. I assert that I know 
Zel S. Rice II decided not to proceed with a Tomah application. 

I do not know, anything about the application of Jack L. Goodsitt for a radio 
station in Tomsh, Wisconsin. I have met Mr. Goodsitt casua}ly. I have never been 
taken into his confidence as to any broadcast plans he had in Tomah, Wisconsin, or 


elsewhere. 


I deny categorically, that I induced Zel S. Rice II to apply for a station 


in Tomah, Wisconsin. I deny categorically that I induced Mr. Jack L. Goodsitt to 
file an application in Tomah. I deny categorically that I induced Bill Lahm to 


file an application in Wisconsin Rapids or that anybody in the Rice family did so. 


(25) = = 
ck 455, 


To the best of my knowledge, no member of the Rice family has sufficient authority 
or influence over either Mr. Goodsitt or Mr. Lahm to induce them th make any appli- 
cation. 
I deny that I had anything to do with Mr. Goodsitt's decisipn to sell his 
Tomah Construction Permit to WIMB. Indeed, it was my understanding that WIMB 
approached Mr. Goodsitt. I had always regarded both Mr. Goodsitt and WIMB as people 
who would become competitors of mine (as the manager of WCOW) on ap equally uapelet- 


able basis. I was happy to discover that WIMB had bought out Mr. Goodsite and that 


— 
there would be only one competitor rather than two. At one time, while the dispute 


between Mr. Goodsitt and WIMB was in progress, I was asked in the presence of Mr. 
Goodsitt and of counsel for WIMB to disclose the extent of the business done by 
WCOW in Tomah at that time. I regarded the two of them as competitors with equal 
potential so far as injury to the interests of 1 myself_and. WCOW_were concerned . I 
therefore declined to disclose this information to either side. 
I find, in the Request of WIMB for a Stay of the WRIC Construction Permit at 
Mauston (page 9, paragraph 12) this remark by WIMB: "If either Ggodsitt or Lahm 
had proceeded with the construction of the station which the Commission had author 
rized him to build, the above conclusion would not be compelling.” Théir conclusion 
is that all this is a conspiracy of which I am a part. Yet it was WIMB with its 
claim against Mr. Goodsitt which inspired the Commission to delay|Mr. Goodsitt's 
construction permit. This happened after Mr. Goodsitt's tower and ground system 
were installed and his transmitter building was on his site. The| Commission dis- 
missed WIMB's.complaint against Goodsitt. But Goodsitt was delayed sufficiently 
so that WIMB got on the air ahead of him. Thus WIMB used the processes of the Com- 
mission to effectively delay Mr.‘ Goodsitt's arrival.on the air, even though it lost 
its case against him: In short, WIMB charges Goodsitt with: failing to build in 
Tomah, although he obviously did not build -because of action by WIMB. Then it took 
the initiative in buying him out. Now, it uses these events as basis for a new 
claim of conspiracy. 
. Bill Lahm is now and has been @ part-time employee of the Sparte-Tomah 
Broadcasting Co. Inc. (WCOW). Mr. Lahm is primarily occupied pa rural ‘madi 
carrier in Sparta, which is his full time job. He spends only about two hours # 
day at WCOW. His duties consist chiefly of “making the book'" for use by announcers 
-2- 
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in reading the commercials and program material for the broadcast day. “Mr. Lahm's 
position with regard to WCOW in his Wisconsin Rapids venture is identical to that 
of Mr. Hugh W. Dickey, president, Mr- Thomas Price, another officer, and Mr. Roger 
W. Belke, a former partner, all of the Tomah-Mauston Broadcasting Co., Inc. (WIMB). 
At the time of their application for a station in Tomah, Messrs. Dickey, Price and 
Belke were employed by me as General Manager of WCOW. They did not consult me about 
their Tomah venture. I did not know of their plans. They had no obligation to con- 
sult me. They did not do so. Neither did Mr. Lahm. 1 had no information that 
Dickey, Price and’ Belke planned to apply in Tomah until the three of them told me 
about it on the day their application was filed. Despite this, the three of them 
continued in the employ of WCOW after their filing. Mr. Dickey remained only @ 
short time and quit of his own volition,because he wanted to attend radio school 
in St. Paul, Minnesota, in preparation for their Tomah venture. Mr. Price remained 
in the employ of WCOW for some months. He finally had to be fired because he 
failed to call on accounts in the Tomah area (which was his territory at woow) in 
such a way as to lmake it clear he was deliberately alienating these accounts 
against WCOW in preparation for his own venture at WIMB. Mr. Belke, chief engineer, 


remained at WCOW about a year, until he quit of his own volition to begin his duties 


at WIMB. 


I do not now have anything to do with Tedesco,Inc. I have never had any- 


thing to do with Tedesco, Inc. I do now ow a 15 per cent interest in KCUE at 

Red Wing, Minnesota, in which Victor J. Tedesco and Nicholas Tedesco, as individuals, 
are also stockholders. Tedesco, Inc. owns no stock in KCUE, Red Wing, Minnesota. 
There are other stockholders in KCUE besides myself and the Tedesco brothers. 
Tedesco, Inc. appatently has radio interests, but none with which I am associated. 
I became a stockholder at KCUE at a time when the Tedesco Brothers, as individuals, 
owned a majority control of WCOW in Sparta, Wisconsin. I was its general manager. 
Since that time, the Tedesco brothers’ stock in WCOW has been purchased by ay 
father and mother, Z.S.Rice and Mrs: Vena H. Rice. Z.S.Rice has died. All his 
stock was inherited by res Vena H. Rice, his widow. I retain the same interest 

I owned while WCOW was controlled by the Tedesco brothers. ‘The only association 


I have with the Tedesco brothers is in KCUE, Red Wing, Minnesota. KCUE has now 
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been sold, subject to the approval of the FCC. When and if the Commission approves 


the sale of KCUE, the only connection I have with che Tedesco brothers will have 
been severed. My association with the Tedesco brothers in the Red Wing venture 
occurred while I was in their employ as the general manager of WCOW, over which 
they then had majority control. Since September, 1957, when Z.S. and Vena H. Rice 
bought them out, our contacts have been so rare that I do not recall when I last 
saw them. I do not know anything about the move by Tedesco, Inc. to purchase 
Mr. Lahm's Construction Permit in Wisconsin Rapids. 
The Commission will note that I ama minority stockholder in|WCOW, Sparta 
(26 per cent). This is the same percentage I owned when the Tedesco Brothers 
owned control of WCOW. The Commission will note that I own only 15! percent of 
KCUE, Red Wing, Minnesota, another minority investment. Indeed, the only venture 
in which I am the central figure is John D. Rice, Construction Permit for WRJC, 
Mauston, Wisconsin. 
Zel S. Rice II, a Sparta lawyer, is my brother. He has represented WCOW 
in such routine items as collection matters involving delinquent accounts. He 
has never represented WCOW in a major matter before the Commission.) WCOW has 
never had such a matter. While ZEL S. Rice II is my brother, he does not discuss 
with me the private business of his clients in or out of the broadcast industry. 
I wish to make it clear that it is not my intent to make Radio WRJC, Mauston, 
Wisconsin, a "Rice family" property as the petitioners describe WCOW, Sparta, as 
a "Rice family" property. It is my intent to make WRIC a John D. Rice property. 
The petition of WIMB, Tomah, asks a Stay of the Construction Permit of 
John D. Rice, WRJC, Mauston, contains a map which shows the 0.5 mv/m contours of 
WCOW, Sparta; WIMB, Tomah; and WRJC, Mauston. This map, & footnote alleges, 
shows that about 40 per cent of the Mauston 0.5 contour is overlapped by the 0.5- 
contour of WCOW, Sparta. This map, on its face alone, does’ not show anything 
approaching that percentage figure overlap. Moreover, the 2.0 contours of WRIC, 
Mauston, and WCOW, Sparta, do not meet at all. There is therefore [no duopoly. 
Even the 0.5 contours of WCOW, Sparta, and WRJC, Mauston do not overlap in any 
incorporated compunity of substantial size. The incorporated comminities in which 


the two 0.5 contours overlap are: village of Camp Douglas (po. 556, Juneau County) ; 


Shes 


(20) oe 
city of New Lisbon (pop. 1,482, Juneau County); city of Hillsboro (pop. 1,341, 
Vernon County); and village of Wyeville (pop. 195, Monroe County.) The popula- 
tion figures are for 1950, the last official census available. In all these 
communities, WCOW has at the present time only one advertising account which 
happens to be in Wyeville. In short, WCOW does not sell advertising of any 
consequence in the area of 0.5 overlap between WCOW, Sparta, and WRJC, Mauston. 

Let us deal now with the "pincers movement" in which the Rice family 
(26 per cent John D.) at WCOW is menacing WIMB from the west while the Rice 
family (100 per cent John D.) of WRJC, Mauston is threatening it from the east. 
This is preposterous. Consider the case of WCOW, Sparta. It is encircled by: 
WIMB, 16 miles to the east in Tomah, WWIS, 25 miles to the north in Black River 
Falls; WKBH, WKTY and WLCX, all of LaCrosse, 25 miles to the west; and WISV, 
Viroqua, 35 miles to the south. Three of these stations (all-except those in 
LaCrosse) have encircled WCOW in the last five years. No one has been driven to 
oblivion in the process. But the local broadcast service provided to each in the com- 
munities involved has been vastly improved.. Mr. Thomas M. Price of WIMB has helped 
put WISV, Viroqua, on the air while his application for WIMB, Tomah, was before 
the Commission. But WCOW, Sparta, did not allege that Mr. Price of WISV and 
Mr. Price of WIMB, Tomah, were enveloping it in a “pincers movement." 


WIMB paints a picture of the Rice family and WCOW of some kind of finan- 


cial giant capable of sweeping before it the stations by which it is encircled. 


This too is preposterous. WCOW is a station, operating with its primary market 
in a town of 6,000 people. WIMB operates in a town of 5,000. The minority int- 
erest of 15 per cent in KCUE, Red Wing, Minnesota, is in a town of 10,000 people. 
The Construction Permit for WRJC, Mauston, is in a town of 3,500 people. Clearly 
those are not interests capable of sweeping over anybody. 

It is the allegation of WIMB, in its wholly unsupported charge of conspiracy 
on the part of John D. Rice, that I wish to re-establish what was once 2 wcow 
monopoly in Tomah. Clearly, it would be impossible to do this, even if the 
financial structure of WIMB is considerably different from what it has reported 
to the Commission from the beginning. 

It is alleged by WIMB that John D. Rice hopes to re-establish a WCOW monopoly 


in Tomah. But who is the real monopolist in the matter? It is WIMB which is 
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Let the Commission note that WIMB accuses Mr. Goodsitt and Mri. Lahm of 


attempting to perpetuate its monopoly in Mauston. 


tactics that it has used against them. Let the Commission note that} WIMB accuses 


Goodsitt of filing to obstruct them and themselves filed at the eleventh hour to | 


obstruct him in Tomah. Let the Commission note that WIMB accuses Lahm of filing 
to obstruct them and themselves filed to obstruct him in Wisconsin Rapids. Let 
the Commission note that this claim against WRJC, Mauston, constitutes the third 
time WIMB has used an eleventh hour filing to obstruct a neighboring station's 
application. Let it note that in each of these cases, WIMB has used the same old, 
tired unsupported claims of conspiracy. Let the Commission note that WIMB also 
alleged in its hearing with WRDB, Reedsburg, that John D. Rice of WCOW was also 
conspiring with WRDB. Let the commission note that this claim of conspiracy 
against Rice was its argument, even though the basis for the Reedsburg dispute 
was the position of WIMB, 10 kilocycles away on the dial, uc 3 distance from 
WRDB's transmitter of less than 40 miles. 
Plainly, WRJC, Mauston, the only radio station proposed in Jineau County, 
will provide a valuable service to Mauston and Juneau County, that Fhey do not 
now receive. Plainly it will do this without in any way impeding whatever serv- 
ice WIMB is able to offer. Mauston is the County Seat of Juneau County. Under 
the Wisconsin system of government, the county seat of a rural county is the 
principal center of news and public events in that county. It is the hub around 
which the rural area revolves. The bulk of its local and regional pews comes 
not from city halls, but from county court houses. That's whece the county school 
superintendents are centered; the highway patrols are located; the sheriff's 
offices are established; the highway construction plans developed; |the real estate 
transfers are recorded; the health programs formlated, the agricultural extension 
offices located. Mauston is the point from which Juneau County would get its best 
radio service. But WIMB's 0.5 contour reaches less than one half of Juneau County 
and does not reach Mauston. Clearly the public interest demands that the WRIC 
radio service be made available to the people of Juneau county. Cdrtainly they 
should not be deprived of it by the selfish interests of WIMB striking out ia all 


directions against neighboring stations. 
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What is tie real purpose of WIMB's move? This is transparent. Mauston 
4s a commnity of 3,5C0 people by the 1950 census count, last available. It is 
obviously not a large market. Only by cautious investment can WRJC, Mauston, be 
a venture which is economically practical. It would not take much extra expense 
(such as that which WIMB seeks to precipitate) to make it economically {mpractical. 
This is WIMB's real pucpose, to make WRJC, Mauston, impractical and thus perpetu- 
ate its monopoly in the Mauston market. The application for WRJC, Mauston, has 
been filed since June 1959. In the ensuing two years, WIMB raised no protest 
a}though it had ample opportunity. It protested only after a tower had been 
exected, knowing that events had been set in motion which would cause & financial 
drair on WRJC for the extent of whatever delay WIMB could precipitate. It even 
filed its protest at a time on which it could capitalize on the August recess of 
the Commission to induce further delay. 

WIG is nevrotically charging others with obtaining Construction Permits 
which they do not intend to build. While it did not make this assertion to the 
Comaiseion, its co-owners, Mr. Price and Mr. Dickey,told many people in this area, 
after I had applied for WRJC, Mauston, that I never intended to build. Now that I 
have started to build, they are trying to obstruct. 

Who is the real obtainer of Construction Permits which it does not build? 
In the fall of 1959, WIMB applied for a Construction Permit for an YM station to 
be located in Tomah, Wisconsin. This Construction Permit was granted by the Com- 
mission. It is now considerably more than a year old. But not one hand has been 
turned in building it. Indeed, so little attention was paid to the Construction 
Permit that it was allowed to expire. WIMB applied for it a second time and was 
granted it. When asked when WIMB intended to proceed with its FM station, Mr. Hugh V. 
Dickey said, "Some day, maybe.” It is plain that WIMB took this step only to tie up 
a desirable frequency, although it does not intend to build an FM station in Tomah 


in the foreseeable future. 


[sf JOU D. RICE 
Subseribed and sworn to before me this 
19th day of July, 1961 


s/ Lettie Jackson 
Notary Public for Wisconsin 


My commission expires June 3rd, 1962 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


In the Matter of: 


Request for Stay and Revocation 
of Construction Permit of 

; BP-13,263 
John D. Rice (WJRC) 
Mauston, Wisconsin 


REPLY 
TO 


OPPOSITION 


) 
PETITION TO STAY AND REVOKE CONSTRUCTION PERMIT 


Tomah-Mauston Broadcasting Company, Incorporated, files the 


following Reply to the Opposition to Petition to Stay and Revoke 
Construction Permit filed herein by John D. Rice (WJRC), | Mauston, 


Wisconsin. 


1. By way of commencing this Reply, it may, perhaps, be of 
relevance to restate the principal contention of the Pethtion here- 


in, which was, as stated in paragraph 5 thereof: 
"|, that the sale by Lahm to business associates 

of John D. Rice furnishes new and compelling evidence 

that Lahm had no intention to build his station at 

the time he applied for its construction permit; that 

4f Lahm's application was filed as a ‘strike’ appli- 

cation to hinder and delay the institution of peti- 

tioner's service to Tomah such action necessarily 

involves WCOW and John D. Rice, that if Rice was 

involved in this type of abuse of the Commission's 

process he should not be allowed to use 2 second 

Commission franchise (1i.e., in mauston) for a further 

assault on petitioner's fledgling operation in Tomah 4.. " 


2. In answering this charge, Rice submitted an affidavit by 
Lahm which stated, in effect: 


1. That the hearing on the Lahm application cost Lahn 
approximately $2,000 and a delay of approximately 
one year. in obtaining his construction permit 


That during that year Lahm's "economic situation 

changed, as did the economic circumstances through- 
out the country, and /Tahm/ was reluctant) to assume 
additional financial o ligations" 
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Tahm/ thought it best 
Federal Communications 
his Construction Permit to Tedesco, 

3. At no point in his affidavit does Lahn indicate how his 
“economic circumstances” changed in this intervening period or in 
what way his "financial obligations” were "4ncreased,' We can, 
therefore, assume that he is referring to the circumstances pleaded 
in a similar allegation, made in Exhibit A to BAP-538 (the applica- 
tion for assignment of the WRNE construction permit to Tedesco, Inc.) 
wherein he stated: 


"assignor has purchased a residence in Sparta, Wisconsin, 


and encumbered himselr in connection with the purchase 


of the residence. He is now required to make payments 
of $95.0 es against the resi- 
the additional 


4, If Lahm had, in fact, recently purchased a home in Sparta 
and thereby assumed obligations which were not contemplated at the 
time he filed and prosecuted his application, this would be a cir- 
cumstance which the Commission could take into account in weighing 
the bona fides of his claim of “changed circumstances" for now 
wanting to dispose of his construction permit. However, petitioner 
4s advised, and therefore alleges on information and belief, that a 
search of the land records of Monroe County, Wisconsin (where Sparta 
is located) reveals that Lahm purchased his residence in September, 
1958 - less than a month after he first filed his application for 
Wisconsin Rapids, and months before the hearing on that application 


had even commenced. 


5. lift this 1s the case, if the basic reason alleged by Lahm 


for selling his construction permit 1s false, then nothing elae in 
the Rice “Opposition” 4s of any relevance. If the reason given by 
Lahm is, in fact, no reason at all, then the conclusion is inescap- 


able that Lahm never intended to build the station in the first 


place. 
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6. If Lahm did not intend to build it, then why did he 


apply? Cui bono? Who would benefit from delaying or defeating 


the WTMB application for Tomah? There is only one answer - WCOW 
and those who owned it. 
7. Petitioner therefore submits that, far from refuting the 
contentions of the petition herein, Lahm's affidavit, considered 
in context with the other facts hereinabove set forth, establishes 
that the basic premise and conclusions set out above are, in fact, 


valid. 
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8. Under these circumstances there is little point to con- 
sider the rest of the "Opposition" in any detail, although certain 
allegations therein may be worthy of brief, passing notice. 

9. Much is made of the contention that WIMB "filed on top of" 
and thereby - allegedly - delayed Lahm's application. In fact, the 
expense and delay of the hearing are urged as secondary deterrent 
factors to Lahm's building his station at this point. This argument, 
of course, conveniently overlooks the fact that Lahm had initially 
“filed on top of" WIMB, and had no reason at all to assume when he 
did so that he was not facing the expense and delay of 4 compara- 
tive proceeding. 

10. WIMB had originally filed for 1220 ke at Tomah with 1 kw 
power. Then Lahm filed his mutually exclusive application for that 
same frequency at Wisconsin Rapids - thus compelling a comparative 
hearing for the facility. In order to obtain a grant without hear- 
ing WIMB amended to the less desirable facility of 500 watts on 
1390 ke; and later re-amended to reduce the proposed radiation to 
minimum efficiency in an unsuccessful attempt to avoid peripheral 
interference to adjacent-channel station WRDB, Reedsburg, Wisconsin. 
Although it finally obtained a construction permit on 1890 ke with 
500 watts power, the higher frequency, lower power and adjacent 
channel problems with WRDB made it a far less desirable facility 
than 1 kw on 1220 ke. Consequently, WIMB filed an application to 
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modify its construction permit to the 1220 ke facility it had 
originally requested, in the hope that it might be able to be 
preferred over Lahm, whose application had not yet been "cut- 
off." 

11. However, it seemed clear that in a straight Sec. 307(b) 
proceeding a new, second service for Wisconsin Rapids would have 
to be preferred over a mere change of facilities for what had now 
become an existing station at Tomah. Therefore, after the Commis- 
sion had denied petitioner's request to designate issues with 
respect to Lahm's character qualifications, there was little point 
in petitioner's’ remaining in the proceeding. Accordinly, WIMB 
amended to specify an increase in efficiency for the 1390 ke oper- 
ation to which it was then assigned. 

12, Nevertheless, there were still pending in the Court of 
Appeals two appeals by WRDB challenging the procedures by which 
petitioner had been initially installed on 1390 kc. Consequently, 
when an inquiry revealed that Goodsitt would dispose of his con- 
struction permit (1460 ke with 1 kw power) for reimbursement of 
his expenses, the only prudent thing for petitioner to do was to 


acquire it. 


13. The fact that it was petitioner who bought the Goodsitt 
construction permit is, of course, of no significance here. The 
relevant fact is that Goodsitt was willing to sell it rather than 
to build. 

14, The Rice affidavit also charges that "Goodsitt was 
delayed sufficiently so that WIMB got on the air ahead of hin." 
But that was only as it should have been; and Rice's complaint is, 
perhaps, a Freudian slip. Petitioner's application had been filed 
a full seven weeks before Goodsitt., Neither Rice nor Goodsitt 
had any reason to assume that petitioner's station would not be on 
the air ahead of Goodsitt's unless - as petitioner has charged - 
the Rice's were already planning the filing of the Lahm applica- 
tion to delay petitioner and had assured Goodsitt that this would 


enable him to put the first station on the air in Tomah. 


(35) 
S's YR-4TaT 


15. Rice also claims in his affidavit that he was coupletely 
ignorant of the plans of both Lahm and Goodsitt. This/might seem 
credible if he did not also claim he had had nothing to do with 
his brother, Zell's, preliminary steps which looked towards filing 
his own application for Tomah. Later in his affidavit) Rice re- 
fers to the competition he would receive from Tomah as "unpalatable" 
It 1s absolutely unthinkable that his brother would have contem- 
plated building a station there that would provide "unpalatable" 
competition to the family business (owned by his parents and 
brother, and which he, admittedly, represented) and would then 
have brought in an old and close friend to finish the job, with- 
out the concurrence of John D. Rice himself. af 

For all the foregoing reasons, Petitioner submits that 


| 
the "Opposition" filed herein has done nothing to disprove either 


the allegations or the premise of the petition or to aceene the 


Commission in declining petitioner the relief it seeks. 


Respectfully submitted, 


TOMAH-MAUSTON BROADCASTING COMPANY, 
INCORPORATED 


By: 
ye rnton 

621 Colorado Building 

Washington 5, D. Ci 


July 25, 1961 


1/ Actually, the record in the Goodsitt case, Docket, 12706, con- 

tains evidence from which it could be found that John D. Rice 
went with Zell when the latter negotiated for the Tomah trans- 
mitter site, had inquired about the provision of wer for the 
station, and had accompanied Zell (and perhaps been the princi- 
pal negotiator) when the latter was negotiating for the build- 
ing that was bought for Goodsitt's transmitter house. (See 
Depositions of £. A. Soderstrom, Albert Cox and Albert Mack.) 


(36) 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


TOMAH=-MAUSTON BROADCASTING COMPANY, INC, 
Appellant, 
Ve Case No. 16,678 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


JOHN D. RICE, 


wvevevvvvuevewews 


Intervenor 


PREHEARING STIPULATION 


I. Counsel for appellant, appellee and intervenor 
hereby stipulate and agree that the following issue is pre- 
sented by the Notice of Appeal in the above-entitled case: 

Whether the Commission erred as a 
matter of law in holding that the 
undisputed facts of this case did 
not sustain the conclusion that 
John D. Rice had conspired with 
others to prevent petitioner from 
establishing its Station WTMB at 
Tomah, Wisconsin. 
Il. ‘Counsel for all parties further stipulate and 
agree that the appellant will file its brief on or before 


December 20, 1961, and appellee and intervenor will file 


their briefs on or before January 31, 1962. Appellant will 


file its reply brief, if any, on or before February 15, 1962. 
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The Joint Appendix will be filed on or before February 1s, 


1962, References to the record appearing in the various 
briefs of the parties may be to the page numbers of the 
record certified to the Court. In the printing of the 
Joint Appendix there will be set forth, ta: edditico to 
the consecutive numbering of the pages of the Joint 
Appendix, the original record page numbers in bold type 

and indented in a manner which will render it convenient 

for the Court to locate the pages referred to in the|briefs. 


Respectfully submitted, 


Daniel R. Ohlbaum 
Assistant General Counsel 
Federal Communications Comm 


William P, Bernton 
Counsel for Tanah-Mauston Broadcasting 
Company, Inc. 


Mark E, Fields 
Counsel for John D. Rice 


November 17, 1961 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRUIT 


No. 16,687 [sic] © SEPTEMBER TERM, 1961 


The Tomah-Mauston Broadcasting Company 
Incorporated, 


Appellant, 
Ve 
Federal Communications Commission, 
Appellee, 
John D. Rice, 
Intervenor,. 
Before: Bazelon, Circuit Judge, 
in Chambers. 
ORDER 
Counsel for parties in the above-entitled case having 
submitted their prehearing stipulation dated, November 17, 1961, 
pursuant to Rule 38(k) of the General Rules of this Court, and 
stipulation having been considered, the stipulatiom is hereby approved, 
and it is 
ORDERED that the stipulation dated November 17, 1961, shall 
control further proéeedings in this case, and that the stipulation and 


this order shall be printed in the joint appendix herein, 


Dated: Nov 20, 1961 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,678 


TOMAH—-MAUSTON BROADCASTING COMPANY, INC., 
Appellant, 


ve Case No. 16,678 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


JOHN D. RICE, 
Intervenor 


APPEAL FROM 
MEMORANDUM OPINION AND ORDER 
OF 
FEDERAL COMMUNICATIONS COMMISSION 
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MALLYCK & BERNTON 
621 COLORADO BUILDING 


WASHINGTON 5, D. C. 
OF COUNSEL 


January 9, 1962 


QUESTION PRESENTED 


olding that the 


Whether the Commission erred as a matter of law in h 


undisputed facts of this case did not sustain the conclusion that John 


D. Rice had consipred with others to prevent petitioner from establishing 


its station WIMB at Tomah, Wisconsin. 


JURISDICTIONAL STATEMENT, . 
STATEMENT OF THE CASE . . . 
STATUTES AND RULES INVOLVED 
STATEMENT OF POINTS .... 
SUMMARY OF ARGUMENT . .. . 
ARGUMENT 

I. The Commission erred, as a matter of law, in holding that the facts 


pefore it did not compel the conclusion that John D. |Rice had con- 
spired with others to delay a grant of appellant's application. . . . 


In order to properly dispose of the charge of conspiracy which 
appellanthad levelled against Rice, it was necessary for the Com 
mission to pass on the bona fides of the Lahm application. Sir ek tte SNES 


The effect of the increase in power of WCOW and the institute of 
service from Rice's commonly-controlled station at Mauston could not 
possibly be to "enhance competition” in the area. , I esta as orlaoe S 


CONCLUSION. 
APPENDIX A 
APPENDIX B 


APPENDIX C 


(444) 


TABLE OF AUTHORITIES 


CASES 


American Fur Co. v. U.S. 2 Pet. (26 US) 358 .... - 
American Tobacco Co. et al, v. U.S. 328 U.S. 781 .. 
Ball v. Paramount Pictures, Inc., 169 F 2d 317 (1948) 
Interstate Circuit, Inc. v. U.S., 306 US 208 ...- 
Schine Chain Theatres, Inc. v. U.S., 334 U.S. 110 .. 


William Goldman Theatres v. Loew's Inc. qg945 
150 F 2d 738 . PCR eT eet eA RET 


ACTIONS BY THE COMMISSION 


Capitol Broadcasting Co., et al; 20 Pike & Fischer RR 979 
Jack L. Goodsitt, 18 Pike & Fischer RR 272. 6. eo ee: we 


Tomah-Mauston Broadcasting Co., Inc. (WIMB); 17 Pike & 
Fischer RR1119 ...2-+-++2e+e+e2e eee 2 2% 2% & 


Vernon E. Pressley, et al, Docket Nos. 14007, FCC 61-1104 
| 


RULES OF THE COMMISSION 


Sec. 3.35(a) .~ 2. 2 se ee ee oe & 


Sec 2016 SS4.(0D) sss es ce ce is Se er ees 8 ee Fei eee Sige Se 


BRIEF FOR APPELLANT 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,678 


TOMAH-MAUSTON BROADCASTING COMPANY, INC., 
Appellant, 


Ve 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


JOHN D. RICE, 
Intervenor 
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APPEAL FROM 
MEMORANDUM OPINION AND ORDER 
OF 
FEDERAL COMMUNICATIONS COMMISSION 


— 


JURISDICTIONAL STATEMENT 


No. 16,678 


This is an appeal by The Tomah~Mauston Broadcasting Company, Incor=- 


porated, licensee of Station WIMB, Tomah, Wisconsin, from 


the action of 


the Federal Communications Commission, by Memorandum Opinion and Order 


released September 18, 1961, (R. 476-477) denying appellant's Petition 


to Stay and Revoke the Construction Permit of John D. Rice|, Mauston, 


Wisconsin (WRJC, BP-13,263), which Petition is filed herein at pages 


436-448 of the record. 


The jurisdiction of this Court is invoked under Section 402 (b) (6) 
of the Communications Act of 1934, as amended (47 USC Sec. 402 (b)). 


Appellant, operating a radio station in Tomah, Wisconsin, which 


solicits business in Mauston, Wisconsin and the service area of which over= 


laps a substantial part of the service area of the Mauston station, com- 
petes with the Mauston station both for listeners and for advertising 
revenue and is, therefore, a “person....aggrieved or whose interest are 
adversely affected...." by the action of the Commission refusing to revoke 
or stay the authorization for the Mauston station. 
STATEMENT OF THE CASE 
This is an appeal filed under Section 402(b) of the Communications 
Act of 1934, as amended, 47 U.S.C. 402(b), from a Memorandum Opinion and 
Order of the Federal Communications Commission, adopted September 13, 
1961, and released September 18, 1961 (Appendix A), in which the Com- 
mission denied a Petition to Stay and Revoke a construction permit granted 
to John D. Rice on November 22, 1960, to construct a new AM broadcast 
station at Mauston, ‘Wisconsin. The appellant is the licensee of Station 
WTMB at Tomah, Wisconsin, and had maintained an auxiliary studio in 
Mauston which is 20 miles from Tomah. 
Appellant's petition (R 436 et seq.) charged that Mr. Rice, and 
others, had unlawfully conspired to prevent appellant from establishing 
a@ new standard broadcast station at Tomah, Wisconsin, that Mr. Rice had 
thereafter sought to "encircle" appellant's market and restrict its busi- 


ness and that the Mauston facility, whose revocation was requested, was 


one instrument being used in this encirclement. At the time appellant 
filed its petition with the Commission, the Mauston station|had not yet 
gone on the air. 

Some of these allegations had been considered by the Commission in 
an earlier proceeding which will be referred to below, but appellant's 
instant petition was based on facts and events which had transpired sub- 
sequent to the Commission's action in that earlier proceeding. 

The background of this controversy is as follows: 

On October 4, 1957, appellant filed with the Commission an applica- 
tion for a new AM station at Tomah, Wisconsin, on 1220 kc. | Prior to this 
filing, appellant's three principals had been employees of AM Station 
WCOW, Sparta, Wisconsin, Station WCOW is owned by the Rice) family of 


Sparta, and managed by John D, Rice, the intervenor herein, a 26% owner 


of WCOW who is now, also, the permittee of the Mauston facillity. His 


brother is Zel Rice, II, who is an attorney and represents [Station wcow 


in some legal matters. WCOW maintained an auxiliary studio at Tomah, 15 
miles from Sparata, which in 1957 accounted for an appreciable part of 
the revenues of that station. 
Some time prior to the filing of appellant's application, the Rice's 
learned of its plans; and on August 9, 1957, Zel Rice, II, jengaged a 
consulting radio engineer to make a frequency search to determine what 
frequencies were available for Tomah. On August 27, 1957, |the engineer, 
John H, Mullaney of Washington, informed Zel Rice, II, that there were 
at least four satisfactory frequencies for use there. Two jdays later, 
Zel Rice, II, wrote Mr. Mullaney that he was “interested in proceeding 
with the greatest possible speed," and asked Mr, Mullaney to forward 


instructions for choosing a site "as quickly as possible." 


On October 16, 1957, Zel Rice, II, wrote to a Washington attorney 
specializing in communications law, stating that he had "decided to make 
an application for a/license in Tomah", that on the strength of a fre- 
quency search he had chosen 1440 ke, and that the day before (October 15, 
1957) he had secured'an option on some land. He stated that he desired 
to retain the attorney to handle the Washington end of the application, 
and that he was "most anxious to get this application (in his individual 


name) under way and filed at the earliest opportunity.’ Shortly there- 
after Zel Rice, II, was informed by the lawyer that there would be a duopoly 
problem, arising out’ of his family's ownership of Station wcow, Sparta, 

if he were to apply for a station at Tomah. Qa October 29, 1957, in view 
of the attorney's communications informing him that the duopoly question 
would preclude a grant at Tomah without hearing, Zel Rice, II, informed 

the attorney that: "I feel that it will not be worthwhile to continue 

with my application for Tomah. The delay which might develop if there 


was a hearing makes it impractical. Therefore, you can close your file 


as far as I am concerned on any application for 1440 at Tomah." 


In late October 1957, Zel Rice, II, telephoned Jack L. Goodsitt, 


an old and close friend, that there was a frequency available at Tomah, 
that the market was'a good one, and suggested that Goodsitt might want 

to file an application for it, since he was no longer interested because 
of the duopoly matter. Zel Rice, II, informed Mr. Goodsitt that a good 
part of the engineering for 1440 ke at Tomah had already been prepared 
and that he had a site which he would make available to Goodsitt at actual 
cost. Mr. Goodsitt, a practicing attorney in Milwaukee, had not previous- 
ly had any connection withor interest in any radio station. Nevertheless, 


he indicated interest in this proposal and, subsequently, on October 30, 


1957, telephoned the engineer and attorney previously used by Zel Rice, 
II and retained them to file an application for him. Mr. Gpodsitt filed 
his application for 1440 kc at Tomah on November 20, 1957, almost seven 
weeks after appellant's application was filed. He later amended to 1460 
kc to avoid a conflict with an existing station, and thereafter his ap- 
plication was unopposed. 


Appellant's application spcifying the frequency 1220 ke reached 


the "top" of the Commission's "processing line” about the end of July, 


1958, at which time it appeared that it should be worked up| during the 
August recess and granted at the first meeting after the Commission re- 
convened in September. However, on August 28, 1958 (just about the last 
minute before petitioner's application should have been granted), one 
Bill S. Lahm filed an application requesting the frequency 1220 kc for 
Wisconsin Rapids, Wisconsin, which was sufficiently close to Tomah to 
make his application mutually exclusive with petitioner's because of 
electrical interference. This would have necessitated a hearing between 
the two before either of them could be granted; and, in the| interim, the 
Goodsitt application could have been granted and that station started 
operations, 
Lahm then lived, and still lives, in Sparta, where he was a rural 
mail carrier and part-time radio announcer over Station WCOW. In 1958 
he had been employed by WCOW about four years. He had had no prior busi- 
ness experience in Wisconsin Rapids. Between the fall of 1957 and the 
filing of his application for Wisconsin Rapids, he had visited Wisconsin 
Rapids only two or three times; and he had not discussed the building of 
a station with any potential advertisers in the town. 
He located land for his transmitter site by looking at) the general 


area and then his attorney (Zel Rice, II) acquired the land by option for 
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which Lahm paid $25, but he did not know whether the option named him or 
his attorney. Lahn planned to have a manager for his station and would 
continue to live in Sparta. 

The engineering for Lahm's application was done by John Creutz of 
the Washington consulting radio engineering firm of Page, Creutz, Stell 
and Waldschmitt, Ihc. It was stipulated in the prior proceeding before 
the Commission that the attorney who had previously represented Zel Rice 
II and Goodsett had recommended Mr. Creutz to Zel Rice II for the prepara~ 
tion of an application for Wisconsin Rapids, when Mr. Rice, without stating 
for whom the inquiry was made, asked that attorney by telephone to recom—- 
mend an engineer. 

Lahm testified in the prior proceeding before the Commission (referred 
to above) that he had learned of the availability of 1220 ke at Wisconsin 
Rapids from the Page firm, who told him it was the best frequency. It 
was stipulated, however, that if Creutz were called as a witness he would 
testify that when he was retained by telephone by either Lahm or Zel Rice, 
II (he did not remember which), "the party calling him initially desired 
that an application be filed for Wisconsin Rapids on the frequency 1220 ke, 
that such person did not request that a frequency search be made, nor did 


such person inquire whether other frequencies were available in the 


Wisconsin Rapids area, and that such person stated to Mr. Creutz that a 


frequency search had already been made for Wisconsin Rapids.” 

In order to avoid a hearing and to get its application granted ahead 
of Goodsitt's, which was only 100 numbers behind it on the processing line, 
appellant amended to 1390 kc, 500 watts. However, under Sec. 1.354(b) of 
the Commission's Rules as then in effect, the Commission could not act on 
this amendment until after 30 days of the public notice of its filing, 
which was September 12, 1958. Meanwhile, Goodsitt's application, which 


was No. 11 on the processing line as of September 15th, continued to be 


processed; and, as of that date, it looked as if Goodsitt's application 
would be granted first. 
Only an unexpected slow-down in the processing line (Gdodsitt's ap- 
plication moved only 5 numbers (to No. 6) between September /15 and 
October 8) prevented Goodsitt's application from being granted first. 
Appellant's application, which had been filed a full 7 weeks ahead of 
Goodsitt's, was finally granted by the Commission a scant 7 |\days ahead 
of Goodsitt's. 


However, within thirty days following Commission action, appellant's 


grant was protested under the then Section 309(c) of the Communications 
1/ 
Act by adjacent channel Station WRDB, Reedsburg, Wisconsin. The pro- 


test was based on a claim of interference within the WRDB normally pro- 
tected contour affecting 64 persons in an area of 5.2 square miles. The 
Commission held itself forced to designate the protest for hearing, but on 
January 8, 1960, denied the protest after a full hearing, and affirmed 
the Tomah-Mauston grant. It has been established that the owners of WRDB 
did not know of appellant's amendment from 1120 kc to 1390 ke until 
Flaherty, the WRDB manager was told about it by John D. Rice, intervenor 
herein, who sometimes did play-by-play broadcasts of basketball games over 
WRDB. 
The Commission had granted the Goodsitt application without hearing 
on October 22, 1958. Appellant protested that grant under Section 309(c), 
and requested that the Goodsitt application be designated for hearing on 
issues directed, inter alia, to the claim that John D. Rice, Zel Rice, II, 


Jack L. Goodsitt, Bill S. Lahm, and William C. Forrest, the licensee of 


EEE Eien 


1/ 47 U.S.C. 309(c), amended September 13, 1960, by Pub. lh. 86-752, 
Sect. 4, 74 Stat. 889. 
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WRDB, had unlawfully conspired to prevent appellant from establishing a 
new station at Tomah, Wisconsin. The Commission designated the protest 
for hearing on December 22, 1958. 

Appellant had contended, inter alia, that unless he had had some 
ulterior motive to serve, Zel Rice, II, would never have invited Goodsitt 
to come into Tomah to compete with his family's business there. Moreover 
there was evidence in the record (R 295-326) which, appellant claimed, 
justified the finding that John D. Rice had collaborated with Zel Rice 
YI in several matters relating to the Tomah proposal first contemplated 
by Zel and then implemented by Goodsitt. 

On March 2, 1959, the hearing examiner released an Initial Decision 
proposing to deny appellant's protest of the Goodsitt grant. On January 
29, 1960, the Commission, after review of the Initial Decision and the 
exceptions thereto, denied the appellant's protest. Jack L. Goodsitt, 18 
Pike & Fischer, RR 272. The Commission found that Goodsitt's testimony 
was uncontradicted that “before filing his application he had no discussion, 
oral or written, with the owners of WwCOW, with respect to the ce 


that he had not discussed the applicationwith them while it was pending 


’ 


and before it was granted; that he had no understanding with any member 

of the Rice familywith respect to the ownership in, or any other relation= 
ship to [his station]; and that he proposes to operate his station com 
petitively with all other stations, including WCOW." (18 Pike & Fischer, 
RR at 277, Par. 15). 


With reference to the Lahm application, the Commission found that: 


“There is no evidence that Goodsitt know of Lahm's application or inten- 


tions until after Lahm's application had been filed. Before he filed his 


2/ Zel Rice II had no actual ownership in wcow, although the station was, 
and is, 100% owned by his family and managed by his brother. 


own application, Goodsitt had been a party to no discussions which would 
have led him to believe that steps would be taken by others to/hold up 
the progress of [appellant's] application. He had no more than a casual 


acquaintance with Lahm." (18 Pike & Fischer, RR at 279, Par. 22). 


Finally, as to the WRDB protest of Tomah-Mauston's grant,| the Com- 


mission found that: "There is nothing in the record upon which a finding 
could be based that WRDB did not act independently in the filing and 
prosecution of its protest; or that Goodsitt was in any way involved in 
the filing of the WRDB protest." (18 Pike & Fischer, RR at 279, Par. 23). 
The Commission concluded that: "there is no evidence that any of 
the Rices have a proprietary or other connection, consummated or executory, 
in Goodsitt's station; or that the Rices or Goodsitt inspired Lahm's con- 
flicting application for 1220 ke or WRDB's protest of [appellant's] 1390 
ke grant." (18 Pike & Fischer, RR at 280, Par. 1); and that the facts 
of record did not demonstrate concert of action because it was "not clear 
from the record that some other equally reasonable but more favorable 
inference feould not/ be drawn with equal justification for the proven 
‘tte (18 Pike & Fischer, RR at 280b, Par. 7). The Commission there- 
fore denied Tomah-Mauston's protest and affirmed that Jack L. [Goodsitt 


grant. No appeal was taken from this Commission action. 


3/ Emphasis Supplied 


Actually, the Hearing Examiner had refused to exonerate the Rices as fully 
as did the Commission and, in his Initial Decision, had held that, al- 
though he would dismiss the protest, they would enter a “scotch verdict 
of ‘not proven'" (R 374) (rather' than a verdict of exoneration) with 
respect to the charges made in the protest. When appellant, in excep- 
tions to the Initial Decision, pointed out that the Commission should de- 
mand a level of conduct of its licensees higher than would be | indicated 
by a verdict of “not proven" with respect to such serious charges, the 
Commission deleted that language from its final Decision. 
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Prior to the Commission's decision in the Goodsitt matter, John D. 
Rice had filed an application for a new AM station to operate at Mauston, 
wideoneins This application was granted without hearing on November 20, 
1960. July 14, 1961, however, before the Mauston station had commenced 
operations, appellant filed with the Commision a petition which requested 
that the John D. Rice permit be stayed and revoked, and with which this 
appeal is concerned. 

In its petition'and related pleadings, appellant showed the Commis- 
sion four different events which had occurred subsequent to the Commission's 
decision in the Goodsitt matter which, appellant contended, constituted 
new and additional evidence of a conspiracy to prevent appellant from its 
establishing its station at Tomah and of a continuing intent and design 
on the part of John D. Rice to use the Commission's processes to impede 
and defeat appellant's station as a successful business venture. 

First, appellant pointed out that,after the Commission had dismissed 
appellant's protest and affirmed Goodsitt's grant, Goodsitt never built 
the station he had applied for at Tomah. Appellant was, at the time, 


litigating with WRDB over the adjacent channel interference between the 


two stations that had been used by WRDB as the basis of its own protest 


to appellant's grant and, for that reason was desirous of abandoning its 
original frequency of 1390 kc. nce his construction permit had been con- 
firmed, Goodsitt was perfectly willing to sell it for his out-of-pocket 
expenses rather than to build and operate the station, so appellant pur- 


chased his construction permit and moved over to his frequency. 


Second, appellant pointed out that the owners of WCOW (the /Rice family) 
had increased the power of that station so that its 0.5 mv/m (normally 
protected primary service) contour completely enclosed that of appellant's 
station WIMB. (See Appendix B) 
Third, appellant showed that John D, Rice's proposed new station at 
Mauston had a 0.5 mv/m (normally protected primary service) contour that 
would also overlap a substantial part of the primary service contour of 


appellant's WIMB and which would, in turn, be overlapped im that same 


area by the enlarged primary service contour of WCOW so cuak, in a sub- 


stantial portion of its service area, WIMB would have to compete with not 
one but two Rice stations. (See also Appendix B) 

Finally, appellant showed that the application filed |by Bill S. Lahm 
(which was referred to earlier in this Statement as being mutually 
exclusive with appellant's original application on 1220 k¢ and the filing 
of which had necessitated appellant's amending from 1220 ke to 1390 kc) 
had been granted on August 3, 1960, but that Lahm had done little or 
nothing about building the station it authorized and, in May, 1961, had 
filed with the Commission an application seeking its approval for him to 
sell the construction permit to Tedesco, Inc. 

Appellant showed that the dominant stockholders of Tedesco, Inc., 
were persons with whom the Rices had had prior contacts and connections 
in the broadcasting business and with whom John D. Rice was then still 
associated as a minority stockholder in Radio Station KCUE. 

In a Reply which it filed to Rice's Opposition to its Petition, 
appellant showed (R 471) that the reason which Lahm had given to the 
Commission for selling his construction permit was probably false and 


sham and alleged that: 


SoS 


"Is the reason given by Lahm [for selling his construction 
permit rather than building and operating the station it 
authorized] is, in fact, no reason at all, then the con- 
clusion is inescapable that Lahm never intended to build 


the station in the first place. 


"I Lahm did not intend to build it, then why did he apply? 
Cui bono? Who would benefit from delaying or defeating 

the WIMB application for Tomah? There is only one answer — 
WCOW and those who owned it." (R 471-72). 


Appellant maintained that, when all these after-occurring events 
were considered together in conjunction with the facts established in 
the Goodsitt case, the conclusion was inescapable that there had been, 
in 1957, a conspiracy in which John D. Rice was the central figure and 
whichewas intended to delay and, if possible, prevent the establishment 
of appellant's station at Tomah. 

Appellant contended (R 437) that: 


“This sale by Lahm to business associates of John D. 

Rice furnishes new and compelling evidence that Lahm had 
no intention to build his station at the time he applied 
for its construction permit, .... if Lahm's application 
was filed as a ‘strike’ application to hinder and delay 
the institution of petitioner’s service to Tomah such 
action necessarily involves WCOW and John D. Rice [for 
whom Lahm worked at the time and is believed to still 

be working] that if Rice was involved in this type of 
abuse of the Commission's process he should not be allowed 
to use a second Commission franchise (i.e., at Mauston) 
for a further assault on petitioner's fledging operation 
in Tomah, and that the Commission should, therefore, insti- 
tute proceedings to stay and revoke his above captioned 
construction permit for Mauston." (R 437). 


By Memorandum Opinion and Order released September 18, 1961 


(Appendix A), the Commission denied appellant's petition. 


STATUTE AND RULES INVOLVED 


Pertinent provisions of the Communications Act and of the 


Commission's Rules are set forth in Appendix C hereto 


STATEMENT OF POINTS 


1. The Commission erred in holding that the after-occurring facts, 
presented to it as newly discovered evidence, did not justify the con- 
clusion that Lahm and Rice had conspired and/or collaborated to abuse 
the Commission's processes in an attempt to delay a grant of appellant's 
original application for a new radio station at Tomah, Wisconsin. 

2. The Commission's determination that the facts before it did 
not make out such a conspiracy was contrary to all the evidence before 
it and erroneous aS a matter of law. 

3. The Commission erred in failing to consider, in the context 
of the other facts, the fact that Lahm's stated purpose for seeking to 
sell his construction permit at this time had been demonstrated to be 
sham. 

4. The Commission erred in holding that competition had been 
enhanced by the establishment of the Mauston facility and the increase 
in power of WCOW. 

5. The Commission erred in holding that, in the context of all 
the facts alleged, the bona fides of Lahm were not relevant to Rice's 
character qualifications as a licensee or permittee of a Commission 


franchise. 


SUMMARY OF ARGUMENT 


INTRODUCTION 


The sole question in this case is whether, after entertaining the 
merits of appellant's petition, the Commission was justified in hold- 
ing that the matters and facts set out in such petition did not, as a 
matter of law, compel a finding that John D. Rice had acted in concert 
with others in a conspiracy to impede and prevent the establishment of 
appellant's station at Tomah, Wisconsin, in 1957 and 1958. It is of 
relevance now, over three years later, because of appellant's request 
that the Commission institute revocation proceedings against a cogstruction 
permit that Rice has acquired in the interim for a station that would 
offer competition to appellant's station from the southeast in a man- 
ner similar to the way in which the Rices' existing station is already 
offering competition from the west. 

It is, of course, true that in its protest to the Goodsitt grant, 
appellant had brought to the Commission's attention many of the facts 
that are also pleaded in this proceeding. It should be noted, however, 
that the question in the Goodsitt case was whether Goodsitt had conspired 
with Rice, Lahm, and WRDB, that this raised only tangentially the question 
of whether Rice had conspired with others and that, therefore, Goodsitt's 
exoneration by the Commission did not necessarily constitute a finding 
that Rice might not have been guilty of conspiracy. It is perfectly 
possible (and it now, indeed, seems most probable) that Goodsitt acted 
entirely in good faith in filing his application and had no part in, or 
knowledge of, any of the other activities in which Rice and Lahm were 
involved. However, this is still consistent with the Rices having induced 


the filing of Goodsitt's application as part of a plan which included 


conspiring with Lahm to have the latter file his application to act as 
a block to the grant of appellant's application. 
Nevertheless, the Commission did, in the Goodsitt case, purport to 
find that there was no evidence "that the Rices or Goodsitt inspired 
Lahm's conflicting appiication for 1220 kc. (18 RR at page 280). We 


do not, however, feel that that finding was correct as it/applied to 


Rice or was substantiated by the record since it was, riub all the other 


#inatage in that proceeding, based only on the Commission{s ultimate 
determination that it was "not clear from the record that/ some other 
equally reasonable but more favorable inference [could not] be drawn 
with equal justification from the proven facts.” (18 RR at p. 280b). 
Since the Goodsitt proceeding involved only the Goodsitt application, 
neither the Rices nor Lahm had participated therein as parties and they 
had been drawn into the proceeding only when their depositions had been 
taken by appellant as adverse witnesses (R 259, et seq.).| Even in these 
depositions, however, Rice and Lahm had done no more then! to deny col- 
laboration; and no one had or has ever advanced any "more| reasonable” 
hypothesis to be drawn from the acknowledged facts than the conclusion 
of conspiracy which had been advanced by appelant. 
Moreover, following the Commission's action in the Goodsit case, 
the first three after-occurring events referred to above jin the State- 
ment of the Case took place; and then, in May of 1961, Lahm filed with 
the Commission his application to dispose of the construction permit 
which had come out of the conflicting application that he had filed on 
1220 kc. When appellant searched into the reason given by Lahm for de- 


siring to sell his construction permit rather than to build and operate 
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the station it authorized, it found that the reason for it was apparently 
sham. 

Appellant contends that if Lahm had had a valid reason for selling 
his construction permit, he would have shown it to the Commission, that 
if the only reason he could give was false, then it must have been that 


he had no reason for desiring to sell the station at this time other 


than the fact he’ had never intended to build in the first place. Appel- 


lant submits that if Lahm had never intended to build the station for which 
he had applied, he could have only filed his application for the purpose 

of delaying a grant of appellant's application for a. station at Tomah so 
that Goodsitt's later-filed application could be granted first. 

Appellant further submits that the only theory which adequately ex- 
plains all the facts of this situation is that the Rices did not want 
competition in Tomah from their ex-employees, that they preferred to have 
a station of their own there, that when they found they could not get such 
a station without a hearing they decided to invite Goodsitt in, in the 
hope that he would be a more tractable competitor than appellant, and 
that in order to insure that Goodsitt's application would be granted ahead 
of appellant's they induced Lahm to file his "strike" or "blocking" appli- 
cation. This i$ the one theory that is consistent with all the facts of 
the case; and, although the Commission has repeatedly rejected it, no one 
has ever come up with any other than or even seeks to explain, all of the 
otherwise improbable "coincidences" of this case. 

In the Memorandum Opinion and Order which is here appealed from 
(Appendix A) the Commission again rejected appellant's theory without 


pothering to offer an alternative one. It held that the basic question 
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of whether these parties acted "in pari delicto"” was disposed of in 
the negative in its prior Peed and (without any discussion of the 
facts or the law) held blandly that it had not been demonstrated that a 
different result would obtain from consideration of the after-occurring 


facts pleaded by appellant. 


The Commission held that the fact that Lahm had applied to assign his 


construction permit to Tedesco, Inc. did not justify it in concluding that 


Lahm had earlier acted in concert with Rice as far as the filing of that 
application was concerned. It refused to consider what the effect on this 
conclusion would be if it were to hold that Lahm's appli¢ation had been 
filed in bad faith and for the specific purpose of impeding a grant of 
appellant's application. It noted that there was pending before the 


Commission another proceeding in which the bona fides of| the Lahm applica- 
6/ 


tion was involved, and it specifically held that its determination with 
respect to Rice in this proceeding was without prejudice| to any action it 
might subsequently take with respect to the Lahm application in that other 


proceeding. However, it held - in effect -— that the pone fides vel non of 


—— 


4/ This raises the interesting question of who was “in delicto." The 
Commission has not yet admitted elsewhere that anyone was. 


5/ In addition to its action in the Goodsitt case, supra, the Commission 

a referred to a Memorandum Opinion and Order in Docket; No. 13218 (FCC 
60-6) in which it refused to enlarge the issues in the proceeding on 
Lahm's application to include issues relating to the bona fides of 
that application. This Memorandum Opinion and Order, however, con- 
tains no discussion of the legal principles involved and is based in 
toto on the Commission's prior action in the Goodsitt case. It was 
Teleased in 1960 and contains no reference to the after-occuring facts 
pleaded in appellant's recent petition. 


This is a proceeding instituted by the existing station at Wisconsin 
Rapids which seeks revocation of Lahm's construction permit. Neither 
appellant or Rice is a party to that proceeding. 
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the Lahm application were of no significance in the proceeding involving 
Rice; and it therefore refused to consider, in the context of the complaint 
against Rice, whether Lahm had filed his application in good faith, or to 
delay a grant of appellant's application. 

Finally, in answer to appellant's contention that it was becoming the 
victim of a "pincer movement” on the part of Rice, by virtue of the in- 
crease in power of 'WCOW to the west and the institution of his new service 
to the southeast, the Commission held, “to the contrary, it appears that 
competition has been enhanced by the establishment of new facilities at 
Tomah and Mauston and at WCOW operating at increased power." 

In each and every one of these conclusions, the Commission erred. 

I. 

When the after-occurring facts set forth in the Statement of the Case 
and pleaded in appellant's petition to the Commission are considered in 
conjunction with the facts of record in the Goodsitt case it becomes 


clear, as a matter’ of law, that John D. Rice was the center of a conspiracy 


which had as its purpose delaying and, if possible, preventing, the estab- 


lishment of appellant's station at Tomah. The Commission's prior conclusion 
to the contrary in the Goodsitt case was probably incorrect with respect 

to the facts established in that proceeding. Beyond that, however, when 

the after-occurring facts referred to above are also taken into con- 
sideration, the conclusion becomes inescapable that such a conspiracy did 
exist and that it was fostered and abetted by Rice to protect WCOW against 
competition from its ex-employees who had formed the appellant corporation. 
Under the rule enunciated by the decided cases, the Commission's finding 


to the contrary was erroneous as a matter of law. 


II. 
The Commission erred in failing to pass on the bona fides of the Lahm 
application and to consider what the effect would be on Rice's position 
if it were determined that the Lahm application had been filed in bad 
faith. It is horn-book law that the acts of one conspirator in further- 
ance of the conspiracy can be placed in evidence and considered in an 
action with respect to another conspirator. If the Commission had de- 
termined (as it should have) that the facts pleaded by appellant with 
respect to the Lahm application established that that application had 
not been filed in good faith, it would have had to admit that the only 
pose for which it could have been filed was to delay or prevent a grant 
of appellant's application, since no other reason for its!filing has ever 
been pleaded or even suggested. On the basis of the pleasings before it, 
it was error for the Commission to exonerate Rice from having been involved 
in a conspiracy with Lahm without having first determined|whether Lahm's 
actions did not support (or compel) the conclusion that he might have con- 
spired with Rice. 
Ill. 
The Commission's conclusion that the increase in the power of WCOW 
and the institution of a new station at Mauston which would be owned by the 


part-owner and manager of WCOW would "enhance competition|' is palpably 
against the evidence, when it is observed that the effect] would be a sub- 


stantial overlap of primary service areas of commonly-controlled stations. 


This situation is specifically precluded by Sec. 3.35(a) of the Commission's 


Rules unless a showing is made that “the public, interest convenience and 
necessity will be served through such multiple ownership |situation." No 


such showing appears in the record of this proceeding; and none could be made 


since the effect of such “overlap” or "duopoly” is to subject appellant to 
competition with two commonly-controlled stations throughout a substantial 


part of its own primary service area. 


ARGUMENT 
The Commission erred, as a matter of law, in holding that the facts 
before it did not compel the conclusion that John D. Rice had conspired 
with others to use the Commission's processes to delay and, if possi- 
bl2, prevent a grant of appellant's application. 

The facts of record in this proceeding, undisputed unless otherwise 
indicated 1n the following discussion, are as follows: 

Station wCOW is located at Sparta, Wisconsin, but maintained an 
auxiliary transmitter at Tomah, approximately 15 miles away, from which 
it drew, in 1957, a substantial part of the total revenues of the station. 
The station was, and is, owned by the family of John D. Rice, the inter- 
venor herein, who is also its general manager. His brother, Zel Rice II, 


occasionally represents the station in legal matters, but his no ownership 


interest in it. 


Prior to the time that appellant filed its application for a construc= 


tion permit for & new station at Tomah, the Rice family learned of its 
plans. Prior to the filing of appellant's application, Zel Rice instituted 
correspondence with broadcast specialists in Washington with the avowed 
intention of getting an application of his own for a new station at Tomah 
on file with the Commission as soon as possible. This activity continued 
until he was advised that the overlap between his family's station at 
Sparta and his desired station at Tomah would necessitate the delay of a 
hearing. Immediately upon being advised that he could only obtain an 
authorization for Tomah after the delay of a hearing, Zel contacted his 


friend, Goodsitt, and invited him to file the Tomah application. 


Goodsitt did, in fact, file the application that Zel |Rice II had 
wanted to file in his own name. Goodsitt had had no prior broadcast 
experience and was engaged full time in another occupation in Milwaukce 


| 
several hundred miles away from Tomah. 


| 
In the meantime, appellant had filed its application, so that, in 
the normal course, appellant's application would have been granted before 
Goodsitt's. Tomah, with a 1950 Census population of 4,760, could not 
normally be expected to enaeee two radio stations, so it) was apparent 
that the first station on the air would, in all probability, be the only 
one to succeed. 
Just at the time that appellant's application was “being worked up" 
by the Commission staff preparatory to a grant, Bill s. Lahm, a mail- 
carrier at Sparta who was also a part-time employee of wCOw, filed an ap- 
plication requesting the frequency 1220 ke for Wisconsin |Rapids, Wisconsin, 
which was sufficiently close to Tomah to make his application mutually ex- 
clusive with petitioner's because of electrical interference. This would 
have necessitated a hearing between the two before either of them could 
be granted; and, in the interim, the Goodsitt application could have been 


granted and that station started operations. Lahm, like|Goodsitt, was 


essentially a stranger to the community where he had applied for a radio 
a | 


station. 
Although Lahm claimed he had chosen appellant's frequency on the basis 
of a frequency search made by a Washington engineer, it was stipulated in 
the proceeding on the Goodsitt application that that engineer would have 
| 
testified that he made no search on Lahm's behalf. 


If Lahm's application had been filed 30 or 60 days earlier, appellant's 


application could have been amended while it was still on the processing 


line and the "30 day rule” would not have held it up. However, due to 


the timely filing of Lahm's application, it at first seemed certain that 
petitioner's application would be held up until after Goodsitt's applica- 
tion had been granted. Petitioner was thus for a while caught ina 
"squeeze play" effectively conducted by two people who were shown to be 
closely connected with the Rice interests, and both of whom had strayed 
away from their native haunts to apply for stations at unlikely places 
with which they appeared to have no previous connection. 

After appellant had amended to another frequency in order to avoid 
the hearing that would have been necessary if it had persisted with its 
application on the frequency Lahm had subsequently filed for, it ob- 
tained a grant. Thereafter, another station filed a protest against 
appellant's grant on grounds that four Commissioners characterized as 
"de minimis" (Tomah-Mauston Broadcasting Co., Inc. (WIMB); 17 RR 1119, 
1123). It is known that Rice had some connection with the protesting sta- 
tion and was the first one to call to its attention the minimal inter- 
ference that appellant's operation on 1390 ke would cause it. 

Ther was evidence in the record (R 264; 310 et seq) from which the 
Commission could have found that John D. Rice had collaborated with his 
brother Zel in some of the actions taken by the latter, first in planning 
the Tomah application and, later, in assisting Goodsitt with construction 
after his application was granted. However, this was denied by the Rices; 
and the Commission made no such finding. 

Although Goodsitt's application had been filed after appellan‘ts ap- 
plication had been filed, newspaper stories appearing after the filing of 
the Goodsitt application, but before the filing of the Lahm application, 


quoted Goodsitt as hoping that his station would be the first in Tomah. 


(R 147) Since appellant's application had been on file some time before 
Goodsitt's there would have been no basis for such hope unless Goodsitt 
had been led to believe that something would occur to delay action on 
appellant's application. However, Goodsitt denied any responsibility 
for these stories. 
Although the two applications were granted only a week apart, 

appellant.'s station went on the air a considerable time prior to the 
time Goodsitt's station was ready to commence operations. | Then, rather 


than complete construction of his station and operate it as the second 


station in Tomah, which is what he had applied for, Goodsitt was will- 


ing to sell his construction permit to appellant for reimbursement of 
his expenses. 
Finally, in May of 1961, we come to the matter of the Lahm construction 


permit. Lahm had received his construction permit on August 3, 1960, but 
; 7/ 
hd done little, if anything, about building the station it authorized. 


Then, in May, 1961, he filed with the Commission an application to sell 
out his construction permit lock, stock and barrel, to Tedesco, Inc. The 
dominant stockholders of .Tedesco, Inc. are Victor J. and Nicholas Tedesco, 


from whom the Rices bought WCOW, who later served as consultants to that 


7/ In an application for additional time to complete construction 

—~ (aMp-9407, dated March 13, 1961) Lahm stated that he had not yet 
ordered his equipment; and the most he Claimed to have done was 
to clear the wnderbrush from the transmitter site and/|construct an 
entryway to the site. In another proceeding pending before the 
Commission issue has been taken as to whether he even performed 
this much work. Lahm claimed that the reason he had not gone for- 
ward with construction of the station over the winter'months was 
the freezing of the ground in late October. However,)in the other 
proceeding pending before the Commission it was shown! that the 
ground probably did not freeze in October, and that the winter was 
mild enough to allow construction work to go forward.| It was also 
shown that Lahm had not bothered to exercise his option on the 
transmitter site or to have the site re-zoned (which was necessary 
if he was to construct a station on it). 


station and with whom John D. Rice was still associated as a minority 
stockholder in radio station KCUE. 

In his application for Commission consent to the sale of his con- 
struction permit (Exh. A to BAP-538) Lahm gave the following as his 
reason for assigning his authorization: 

"Assignor has purchased a residence in Sparta, Wisconsin, 

and encumbered himself in connection with purchase of the 

residence. He is now required to make payments of $95.00 

monthly on the encumbrance against the residence. Assignor 

does not want to borrow the additional money which would 

be required to finance the construction at Wisconsin Rapids 


and assume the additional payments which would be required 
in connection with financing Wisconsin Rapids now that he 


has purchased the residence in Sparta . . ." (emphasis supplied) 
The obvious import and intent of the foregoing statement was to cause 
the Commission to believe that, by virtue of recently acquiring a resi- 
dence in Sparta, ‘Lahm had incurred a change of circumstances, subsequent 
to the grant of his construction permit, which made it undesirable for 
him to go forward with the construction of his station. However, a@ 
search of the land records at Sparta revealed that Lahm had purchased 
this residence (and impressed the existing mortgage on it) in September 
of 1958, less than three weeks after he filed his application for 
Wisconsin Rapids, almost two years before his application was granted 
and over thirty months before he filed the application for permission 
to sell it to Tedesco, aad 


As previously stated in this brief, it is appellant's position 


that Lahm's failure to have a valid reason to support his alleged change 


8/ This fact has been alleged by appellant in pleadings before the Com- 

~~ mission and has not been denied by Lahm. It was also substantiated 
by the report of counsel who performed a search of the land records 
at Sparta and reported that the residence which Lahm purchased in 
1958 is the one he still occupies there. 


of mind shows that he never intended at all to build the station he ap- 
plied for but, rather, that he filed his application for the sole pur- 
pose of putting appellant in a position where it could not get its appli- 
cation granted without a time-consuming and lengthy hearing, If this 
is the case, and since WCOW and Goodsitt were the only possible bene- 
ficiaries of such an action on his part, the conclusion is inescapable 
that Lahm filed the application at the behest of his employer, John D. 
Rice, so as to allow Goodsitt's application to be granted first. Orig- 
inally, of course, the Rices hoped to have a station of their own at Tomah. 
as is evidenced by Zel's attempt to file an application in his own name 
there. Then, rather than face the delay of a hearing, they) invited 
Goodsitt in, confident that they would be better off with a/friendly 
competitor there than with their ex-employees. Finally, haying persuaded 
Goodsitt tofile, they set out to make certain that his application was 
granted first; and that was where the filing of the Lahm application came 
in.’ 
Absolutely no other theory is consistent with the facts recited 
above; and, indeed, none has been advanced. We cannot say why the Com- 
mission has repeatedly rejected this theory; but it is one whose accept- 


ance is also compelled by the cases. 


Whether this’ was conspiracy in violation of the anti-trust laws or 


a conspiracy to abuse the Commission's processes, the quantum of proof 
required should be the same. And, under the decided cases, the facts 
set out above do prove a conspiracy. 

In a case reversing a judgment for the defendants, the U. S. Court 
of Appeals for the Third Circuit had this to say about the [proof of 


“concert of action”: 


“plaintiff's evidence shows that there is concert of action 
in what has been done and that this concert could not possi- 
bly be sheer coincidence. We think there must have been 
some form of informal understanding. The axiom is ancient 
that the deed speaks for itself and that man intends the 
probable consequences of his act. 


William ‘Goldman Theatres v. Loew's Inc. (1945) 
150 F 2d 738, 743 


In another case the Supreme Court affirmed the action of the lower 
court in “drawing the inference of unlawful purpose from the ambiguous 
episodes" of the case. Schine Chain Theatres, Inc. v. U. S., 334 U. 8S. 
110, 119. 

And in Ball v. Paramount Pictures, (169 F 2d 317, 320; CCA 3, 1948; 
cert. den'd. 339 U. S. 911), again reversing a judgment for the defendants 
below, the Court held that such evidence was sufficient to establish a 
conspiracy even where the defendants had denied plaintiff's allegations 
and sought to explain away the facts complained of. 

In another of the leading cases on conspiracy under the anti-trust 
laws, the Court held that: 

“Where the circumstances are such as to warrant a jury in 

finding that the conspirators had a unity of purpose or a 

common design and understanding, or a meeting of minds in 

an unlawful agreement, the conclusion that a conspiracy is 


established is justified." 


American Tobacco Co., et al, v. U. s. 
328 U. S. 781, 809 et seq. 


Finally, in Interstate Circuit, Inc., v. U. S., 306 U. S. 208, 223, 


the Court affirmed the finding of conspiracy made by the court below 


where it was "unable to find... any persuassive explanation, other 
than agreed concert of action, for the singular unanimity of action 
- - -” by the defendants. 

Appellant submits that the facts in the record "could not possibly 


be sheer coincidence.” There is no "persuasive explanation” for all 
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the "ambiguous" facets in the Rice-Lahm-Goodsitt saga except| that this 
was a scheme designed by the Rices, and implemented by them and their 
friends, to make it impossible for WTMB to get on the air until after 
a costly and time-consuming hearing, by which time another station, 
friendly to the Rices (i.e. Goodsitt's) would already be established 
in Tomah. 
IX. In order to properly dispose of the charge of conspiracy which 
appellant had levelled against Rice, it was necessary for the 

Commission to pass on the bona fides of the Lahm application. 

All of the cases cited above recognize that a conspiracy is proven 
primarily by circumstantial evidence; i.e. by the acts of the parties 
rather than their statements. Obviously, if a conspiracy is charged to 
exist between A and B, the acts of B are of as much relevance in de- 
termining whether the conspiracy existed as are the acts of |A. There- 
fore, in determining whether a conspiracy existed between Rice and 
Lahm, the acts of Lahm are as of mich significance as those |of Rice. 

Moreover, all of Lahms actions are pertinent to the inquiry. In 
addition to the filing of his application, the Commission must consider 

the facts and circumstances surrounding the requested sale of his con- 
struction permit since they, also, shed light on the motives which 
prompted the original filing of the application. 


It has, of course, been recognized since the case of American Fur 


Co. v. U.S., 2 Pet. (26 US) 358, 365, that: 


“Where two or more persons are associated together for) the 
same illegal purpose, any act or declaration of one of! the 
parties in reference to the common object, and forming a 
part of the res gesta, may be given in evidence agatnar the 
others...." 


Obviously, all of Lahm's actions are part of the res gesta[e]. 


Lahm was employed by Rice at Sparta. He was represented by) Rice's 


brother and the relationship was so close that Lahm did not know 
whether he or his attorney had the option obtained for the Wisconsin 
Rapids transmitter site. When Lahm wanted to employ a Washington 
engineer, the Washington attorney who had represented both Zel Rice II 
and Goositt was asked to recommend one. There is a stipulation in the 
Goodsitt case which is evidence that Lahm had decided to file on 
appellant's frequency before he engaged the engineer and that he made 
no attempt to ascertain if another frequency were available on which 
he could get a grant without the delay and expense of a hearing against 
appellant. 

No reason has been suggested why Lahm might have gone to all the 
trouble and expense of filing directly on appellant's frequency, where 
a hearing seemed inevitable, unless it was in order to accomplish a re- 
sult which was desired by his employer, Rice. This evidence would have 
been admissible in any civil action involving a conspiracy; and the Com 
mission could not properly dispose of the charges against Rice without 


considering and weighing them here. 


III. The effect of the increase in power of WCOW and the institution 
of service from Rice's commonly-controlled station at Mauston 
could not possibly be to “enhance competition” in the area. 


There is set out in Appendix C, hereto, Section 3.35 (a) of the 
Commission's Rules which prohibits the overlap of a "substantial portion” 
of the primary service area of stations under common ownership and caa- 
trol, except upon a showing that the public convenience and necessity 
will be served thereby. 

There were, doubtless, several reasons for the adoption of this 


rule, but one of the most important reasons was the implementation of 
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the anti-monopoly policy which is expressed in a number of places in the 
Communications Act. 
In this particular instance, this rule has been patently violated. 
Examination of Appendix B hereto shows a substantial overlap jof service 
areas between the Rices' WCOW and John D. Rice's new station at Mauston. 
Indeed, this overlap appears to effect approximately 40% of the primary 
service area of that later station. 
It is obvious that this situation neither serves the public interest 
or enhances competition in the area. The primary service area of ap- 
pellant's station was already encircled by WCOW operated at 5 KW power, 
so it is clear that appellant was already at a competitive disadvantage 
vis a vis WCOW with respect to the solicitation of regional jand national 
business. With the institution of service from John D. Rice's new 
Mauston station, the Rices are in a position to provide two different 
signals over 40% of appellant's primary service area, where, of course, 
appellant has only one signal. It is difficult to see how, |by any 
stretch of the imagination, this can be held to be a bettering of the 
competitive situation in this area; and this determination by the Commis- 


sion is wholly contrary to what evidence it had before it. 


Conclusion 
Appellant submits that the foregoing establishes that the Commission 


erred in failing to hold that John D. Rice had engaged in a| conspiracy 


with Bill S. Lahm and others to abuse the Comaission's processes and, 


also, in an attempt to restrain the trade or business of appellant's 
station. 
Collaboration in such a conspiracy, if established, is, of course, 


a highly disqualifying factor for which the withholding, oF revocation, 
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of a broadcast authorization is the appropriate sanction. See Capitol 
Broadcasting Co., et al, 29 FCC 677; 20 Pike and Fischer, RR 979; pet. 
reh'g. den'd. 30 FCC 1; 20 Pkke and Fischer, RR 1011. See also Memo- 
randum Opinion and Order in re: Vernon E. Pressley, et al; Docket Nos. 
14007, et al; released 9/18/61 (FCC 61-1104). In that case, as here, 
the charge had been made that an existing licensee had fostered the 
filing of a “strike” application (by a third party) to protect its 


existing facility. In designating an issue to determine whether the 


challenged application had, in fact, been filed for that purpose, the 


Commission stated that that charge, if proven, “might well effect... 
the communication interest of all the parties mentioned." (Par. 11) 

If the Commission were to apply to the facts set forth above the 

Ky epslent 

proper rule of law for determining vel non of a conspiracy, it would 
have to, under the rule of the Meta ts cases, institute proceedings 
under Section 3.12(a)2 or 3.19(c) of the Communications Act for the re- 
vocation of Rice's construction permit and the denial of his license. 
Appellant, therefore, prays that this Court reverse the determination of 
the Commission that no such conspiracy had been shown to exist and re- 
mand to the Commission for appropriate proceedings under the above-cited 
sections of the Act. 


Respectfully submitted, 


William P. Bernton 
621 Colorado Building 
Washington, D. C. 


Attorney For 


The Tomah-Mauston Broadcasting Company, Inc 


APPENDIX A 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


FCC 6. 


In re Application of 


JOHN D, RICE (WRJC) 
Mauston, Wisconsin 
File No. BP-13263 


Requests: 1270kc, 500w, Day 


wee 


For Construction Permit 


MEMORANDUM OPINION AND ORDER 


By the Commission: (Chairman Minow not participating) 
1. The Commission has before it for consideration the 
to Stay and Revoke Construction Permit", filed on July 14, 1 
Tomah-Mauston Broadcasting Company, Incorporated 


1-1110 


“Petition 
961, by 


(WIMB), Tomah, Wisconsin; 


“Opposition to Petition to Stay and Revoke Construction Permit", filed 


on July 24, 1961, by John D. Rice (WRJC), Mauston, Wisconsin 


"Reply to Opposition to Petition to Stay and Revoke Construc 
filed on July 25, 1961, by WTMB. 


2. Petitioner requests that construction of the above 


le 


and the 


tion Permit”, 


facilities 


by John D. Rice (WRJC) be stayed; and that revocation proceedings be 


instituted to determine whether Rice pssesses the requisite 
qualifications to be a licensee of the Commission. Although 
cites no precedent or statutory basis for its request, we as 
the petition is premised on Section 312(a)(2) of the Communi 
Act of 1934, as amended. 


3. 
Docket Nos. 12706 and 13218 in which petitioner, in effect, 
that John D. Rice, Jack L. Goodsitt, Bill 5. Lahm and others 
unlawfully to prevent petitioner from establishing a new 5 
cast station at Tomah, Wisconsin. The facts of the legal co 


character 
Petitioner 
sume that 
ications 


The present controversy stems from prior proceedings in 


alleged 
conspired 


tandard broad- 


ntroversy 


are set out at length in the pleasings of the parties and in the decisions 


of the Commission in Jack L. Goodsitt (WTOJ), 
in the Memorandum Opinion and Order, Docket No. 
January 6, 1960. We see no need to repeat them here. 


18 RR 272 (196 


4. 
sequent to the Commission‘ 
disposed of his construction permit by assigning it to petit 
(rather than to build the second station at Tomah in competi 
with petitioner); that WCOW (in which John D. Rice is an of 


0), and 


13218 (FCC 60-6), 


Petitioner's chief contentions at this time are that sub- 
s decisions, referenced above, Goodsitt 


ioner 
tion 
icer 


and stockholder) has increased its daytime power from 1 kilowatt to 
5 kilowatts; that John D. Rice filed the above-captioned application 
for a new station at Mauston; and that Bill S. Lahm, who holds a 
construction permit for Wisconsin Rapids, Wisconsin (WRNE, 1220 kc, 
500 w, Day), has filed an application for voluntary assignment of 
construction permit 'to Tedesco, Inc., BAP-538, filed June 15, 1961. 


5. In the light of these events, petitioner argues that the 
evidence is now conclusive that the named parties, particularly 

Mr. Rice, were all involved in a conspiracy to prevent petitioner 

from establishing its station, WTMB, at Tomah, The basic question 

of whether these parties acted in pari delicto was disposed of in 

the negative in the prior cited opinions. Wd do not agree that 
petitioner has demonstrated by the above allegations that a different 
decision could be reached, assuming that it would be proper to 
institute revocations proceedings against Rice at this time and 

on this showing. To the contrary, it appears that competition has been 
enhanced by the establishment of new facilities at Tomah and Mauston 
and by WCOW operating at increased power. Nor can we fairly conclude 
that Rice and Lahm acted in concert to deprive petitioner of his station 
on the basis that Lahm now has applied to assign his permit to Tedesco, 
Inc. We do not agree that the proceeding to test the bona fides of 
Lahm's motives is in a revocation case against Rice. 


6 For the above reasons, IT IS ORDERED, this 13th day of 


September, 1961, that the Petition to Stay and Revoke Construction 
Permit filed herein’ by Tomah-Mauston Broadcasting Company, Incorporated, 
IS DENIED. 


FEDERAL COMMUNICATIONS COMMISSION 


Ben F. Waple 
Acting Secretary 


Released: September 18, 1961 


1/7 On July 28, 1961, William F. Huffman Radio, Inc., licensee of 
Radio Station WFR, Wisconsin Rapids, Wisconsin, filed a “Petition to 
Deny Application for Additional Time and/or to Revoke Construction 
Permit", The petition is idrected to the outstanding authorization 
held by Bill S. Lahm (WRNE) for Wisconsin Rapids, and requests denial of 
Lahm's application for additional time to construct the new facility 
(BMP-9407) or revocation of his outstanding permit (BP-12,315). This 
matter has not been resolved; and the instant action, of course, is 
taken without prejudice to such action as we may find warranted upon 
consideration of the Huffman petition. In this regard, we expressly 
reserve the right to take official notice of facts presented in the 
instant pleadings which are relevant and material to our consideration 
and decision on the Huffman petition. 
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APPENDIX C 


The relevant provisions of the Communications Act of 1934, as 
amended (47 USC Sec: 1 et seq) and the Commission's Rules read as follows: 
Sec. 312 (a) (2); (47 USC 312 (a) (2) 
Sec. 312 (a) ‘The Commission may revoke any station license or 
construction permit ——- 
eae (2) Because of conditions coming to the attention 
of the Commission which would warrant it in 


refusing to grant a license or permit on an 
original application 


Sec. 319 (c); (47 USC 319 (b) 
Sec. 319 (c) Upon the completion of any station for the construction 
or continued construction of which a permit has been granted, and 
upon in being made to appear to the Commission that all the terms, 
conditions, and obligations set forth in the application and permit 
have been fully met, and that no cause or circumstance arising or 
first coming to the knowledge of the Commission since the granting 
of the permit would, in the judgment of the Commission, make the 
operation of such station against the public interest, the Comnis- 
sion shall issue a license to the lawful holder of said permit for 
the operation of said station....... 
Sec. 1.354 (a) (1) and (b) of the Commission's Rules as in effect 
in 1958 
Sec. 1.354 (a) Applications for standard broadcast facilities are 
divided into two groups. 
GQ) In the first group are applications for new stations 
or for major changes in the facilities of authorized 
stations, such as changes in frequency aiaindatansal 


*EAEARERE 


(Bb) The Commission will not act on applications in para- 
| graph (a) (1) of this section until 30 days after the 


date on which "Public Notice” is given by the Commis- 
sion of acceptance for filing of such application. *+*** 


Sec. 3.35 (a) of the Commission's Rules 


Sec. 3.35 No license for a standard broadcast station shall be 


granted to any party (including all parties under common control) if: 


(a) 


Such party directly or indirectly owns, operates or 
controls another standard broadcast station, a sub- 
stantial portion of whose primary service area would 
receive primary service from the station in question, 
except upon a showing that public interest, conven- 
ience and necessity will be served through such 
multiple ownership situation; 
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BRIEF FOR APPELLEE 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,678 


TOMAH-MAUSTON BROADCASTING COMPANY, INC., 
Appellant, 


Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


JOHN D. RICE, 
Intervenor. 


ON APPEAL FROM A MEMORANDUM OPINION AND ORDER OF 
THE FEDERAL COMMUNICATIONS COMMISSION 


MAX D, PAGLIN, @4 
General Counsel, 


lAirA * 
Unied States Court of Appeals P, 
for the District ef Columbia Circuit DANIEL R, OHLBAUM, 2“ 
Assistant General Counsel, 


FEB 16 1962 
RICHARD M, ZWOLINSKI, OA 
Mt Mika? Counsel. 


CLERK Federal Communications Commission 
Washington 25, D. C. 


STATEMENT OF QUESTIONS PRESENTED 


Counsel for the parties entered into a Prehearling Stipu- 


lation approved by Order of this Court dated November 20, 1961. 


The question, as Stipulated is as follows: 
Whether the Commission erred as a matter of law in hold- 

ing that the undisputed facts of this case did not |sustain 

the conclusion that John D. Rice had conspired with others 


to prevent petitioner from establishing its station WIMB at 


Tomah, Wisconsin, 


TABLE OF CONTENTS 


STATEMENT OF QUESTION PRESENTED 
COUNTERSTATEMENT OF THE CASE 
STATEMENT OF JURISDICTION 
SUMMARY OF ARGUMENT 
ARGUMENT 
The Commission Properly Denied Appellant's 
Petition, No Abuse Of Discretion Has Been 
Shown 
CONCLUSION 
TABLE OF AUTHORITIES 
Cases: 
CRBS, Inc. of California v. Federal Communica- 


tions Commission, 93 U.S. App. D.C. 399, 211 
F. 2d 644 


Democrat :Printing Co. v. Federal Communica- 
tions Commission, 91 U.S. App. D.C. 72, 


78, 202 F. 2d 298, 303-304 


Jack L. Goodsitt, 18 Pike & Fischer, R.R. 
272 


*Radio Station WOW, Inc. v. Federal Com- 
munications Commission, 87 U.S. App. 
~.C. 226, 184 F. 2d 257 


Seatrain Lines v. Pennsvivania R. Co., 
207 F. 2d 255, 259 (C.A. 3, 1953) 


Southland Industries v. Federal Communica- 


tions Commission, 69 App. D.C. 82, 99 F. 
2d 117 


Statutes: 


Communications Act of 1934, 48 Stat. 1064, 
as amended, 47 U.S.C. 151 et seq.: 


Section 309(c) 
Section 312(a) 
Section 402(a) 
*Section 402(b) 
Section 402(b)(6) 
Section 405 


Judicial Review Act of 1950, 5 U.S.C. 
1031, et seq.: 


Section 4, 5 U.S.C. 1034 


Rules and Requlations of the Federal Com- 
munications Commission (47 C.F.R.) 


Section 3.35(a) 


*Cases and authorities chiefly relied upon are marked 
by an asterisk. 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,678 
TOMAH-MAUSTON BROADCASTING COMPANY, INC], 
Appellant, 

Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


JOHN D. RICE, 
Intervenor,. 


ON APPEAL FROM A MEMORANDUM OPINION AND ORDER OF 
THE FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLEE 
COUNTERSTATEMENT OF THE CASE 
This is an appeal, brought in reliance upon Section 


402(b) of the Communications Act of 1934, as amended, 47 


U.S.C. 402(b), from a Memorandum Opinion and Order of the 


Federal Communications Commission, adopted September 13, 


1961, and released September 18, 1961 (R. 476-477). The 
Commission's Order denied a petition of appellant |Tomah- 
Mauston Broadcasting Company, Incorporated (Tomah+Mauston), 
filed July 14, 1961, to stay and revoke a construction 


permit granted to the intervenor, John D. Rice on 


ay 
November 22, 1960, to construct a new standard (AM) broad- 
cast Station at Mauston, Wisconsin. 

In its petition, Tomah-Mauston alleged that John D. 
Rice and others had unlawfully conspired to prevent Tomah- 
Mauston from establishing its AM station, WIMB, in Tomah, 
Wisconsin. Virtually all of Tomah-Mauston's allegations 
had been considered by the Commission at an earlier date, 
at which time the Commission, after a full evidentiary 
hearing, had concluded that Tomah-Mauston (then a pro-~ 
testant) had failed to sustain the burden of its allega- 
tions. See Jack L. Goodsitt, 18 Pike & Fischer, R.R. 272; 
R. 362-374, eee the decision here on appeal, the 
Commission determined that a further hearing was not warrant- 
ed by four new allegations presented by Tomah-Mauston. 

The appellant's statement of the case, although argu- 
mentative in certain respects, substantially presents the 
factual background giving rise to this appeal. In accord- 
ance with this Court's Rule 17(c)(3), we do not believe 


that the submission of a counterstatement is. necessary. 


a) 
1/ Tomah-Mauston took no appeal from this decision. 


STATEMENT OF JURISDICTION 


eo 


THE COMMISSION'S DENIAL OF APPELLANT'S PETITION 
OKE THE INTERVENOR'S CONSTRUCTION PERMIT 
TS NOT REVIEWABLE UNDER SECTION 402(b) 0 

COMMUNICATIONS ACT, THE APPEAL SHOULD THEREFORE 
BE DISMISSED. 

Tomah-Mauston seeks to invoke the jurisdiction of this 

Court under Section 402(b)(6) of the Communications Act of 
1934, as amended, 47 U.S.C. 402(b)(6), as a person aggrieved 


or whose interests are adversely affected by the faction of 


the Commission refusing to revoke or stay the authorization 


for the intervenor’s Mauston station. (Br. 2) Holwever, while 
| 


appellant may be aggrieved, the order sought to ble appealed 
under Section 402(b)(6) is not appealable under ajny part of 
Section 402(b). Section 402(b) provides: 


Appeals may be taken from decisions and 
orders of the Commission to the United State 
Court of Appeals for the District of Columbi 
in any of the foliowing cases: 


(1) By any applicant for a construction 
permit or station license, whose application 
is denied by the Commission. 


(2) By any applicant for the renewal or 
modification of any such instrument of autho 
zation whose application is denied by the Co 
mission, 


(3) By any party to an application for 
authority to transfer, assign, or dispose of 
any such instrument of authorization, or any 
rights thereunder, whose application is deni 
by the Commission. 


ae are 


(4) By an applicant for the permit required 
by section 325 of this Act whose application 
has been denied by the Commission, or by any 
permittee under said section whose permit has 
been revoked by the Commission. 


(5) By the holder of any construction 
permit or station license which has been 
modified or revoked by the Commission. 


(6) By any other person who is aggrieved 
or whose interests are adversely affected by 
any order of the Commission granting or 
denying any application described in para- 
graphs (1), (2), (3), and (4) hereof. 


(7) By any person upon whom an order to 
cease and desist has been served under sec- 
tion 312 of this Act. 


(8) By any radio operator whose license 
has been suspended by the Commission, 


Tomah-Mauston's appeal from the denial of a peti- 
tion requesting that the Commission institute proceedings 
jooking toward the revocation of the intervenor's out- 
standing construction permit is clearly not within any 
of the classes of appeais provided for in Section 402(b). 


Cf. Radio Station WOW, Inc. v. Federal Communications 


Commission, 87 U.S. App. D.C. 226, 184 F. 2d 257; CBS, 


Inc. of California v. Federal Communications Commission, 
ee 2 vA 
93 U.S. App. D.C. 399, 211 F. 2d 644. 


2/ Through inadvertance, the Commission did not previously 
discover the jurisdictionai defect and thus has not pre- 
viously moved to dismiss this appeal. This Court, how- 
ever, Will consider such a question in the absence of a 
motion to dismiss, and, if it has no jurisdiction, will 
dismiss the appeal su@ sponte. Southland Industries v. 
Federal Communications Commission, 69 App. D.C. 82, 99 

F. 2d 117. 


ae 
We regret that we did not discover, and apprise the 
Court and appellant of, the jurisdictional defect at an 
earlier date, particularly since review might properly 
have been sought in this Court under Section 402(a) of 
the Communications Act, 47 U.S.C. 402(a), and the Judicial 
Review Act of 1950, 5 U.S.C. 1031, et seq., providing for 
review of all final orders of the Commission not review- 
able under Section 402(b). However, such review must be 
sought within 60 days, and against the United States 
(5 U.S.C. 1034). In any event, we also believe |that no 


serious question is presented on the merits, and that 


dismissal of this appeal on the jurisdictional ground 


would not therefore constitute a prejudice to any sub- 


Stantial right or claim. 
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SUMMARY OF ARGUMENT 
Appellant's request that the Commission institute pro- 
ceedings looking toward the revocation of intervenor's con- 


struction permit was not based upon a statutory right to a 


hearing, but rather invoked the Commission's discretion, 


Since the Commission had already determined the issue of 


conspiracy adversely to appellant after a full adjudica- 
tory hearing, ‘and the new facts alleged by appellant did 
not substantially add to the inadequate showing previously 
made, the Commission reasonably determined not to hold a 


further hearing. 
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ARGUMENT. 


THE COMMISSION PROPERLY DENIED APPELLANT'S 


PETITION. NO ABUSE OF DISCRETION HAS BEEN 


SHOWN. 
The Commission's Memorandum Opinion and Ord 
477) denying appellant's petition is attacked o 


that the Commission erred in its conclusion tha 


so-called “after occurring events" Since its de 


the Goodsitt case, together with the earlier re 


not warrant a further hearing on the charge tha 


Rice and other parties had acted in concert to 


Commission's processes. 


In Jack L. Goodsitt, 18 Pike & Fischer, R. 


(R. 417-422), the Commission, in an opinion ado 


January 27, 1960 after a full hearing, denied a 


the grant of Goodsitt's application for a new s 
Tomah, Wisconsin. It found that appellant Toma 
(the protesting party there) had failed to demo 
conspiracy or concert of action to frustrate To 
application for a station at Tomah. The claim 


Mauston was, in substance, that John D. Rice (w 


owns station WCOW at Sparta, Wisconsin) conspir 


L. Goodsitt to have Goodsitt file an applicatio 


and with Bill S. Lahm to have Lahm file for as 


Grand Rapids, Wisconsin, on the same frequency 


by Tomah-Mauston, all with a view to preventing 


R. 


er (R. 476- 
n the ground 
t certain 

cision in 
cord, did 
t John D. 


abuse the 


272 
pted on 
protest to 
tation at 
h-Mauston 
nstrate a 
mah-Mauston's 
of Tomah- 


hose family 


ied with Jack 


n at Tomah, 
tation at 
applied for 


the prin- 


eB t= 
cipals of Tomah-Mauston, who formerly were employees of the 
Rice station, from acquiring a station which would compete 
with the Rice ‘station at Sparta. Since ijt concluded that 
the facts of record did not demonstrate such concert of 
action or purpose, the Commission denied Tomah-Mauston's 
Stee ts affirmed the Jack L. Goodsitt grant. No appeal 
was taken from this Commission action, and the decision can- 
4/ 

not be collaterally attacked here. 

In its subsequent petition seeking a Stay and revoca- 
tion of Rice's construction permit for Mauston, Tomah-Mauston 
contended that, subsequent to the Commission's decision in 


the Goodsitt matter, Goodsitt had disposed of his construction 


permit by assigning it to appellant; that the Rices' Sparta 


—— 
3/ The protest had been filed pursuant to Section 309(c) 
of the Act, 47 U.S.C. (1958 ed.) 309(c). 


4/ In apparent anticipation of a plea of res judicata, 
appeliant concedes: "It is, of course, true that in its 
protest to the Goodsitt grant, appellant had brought to 
the Commission's attention many of the facts that are 
also pleaded in this proceeding." (Br. 14) Tomah- 
Mauston, however, contends that all the Goodsitt case 
settled was whether Goodsitt had conspired with Rice 
and others and “only tangentially the question whether 
Rice had conspired with others . . ." (Br. 14) "But 

in the circumstances that should make no difference. 
There was a contested proceeding before the Commission, 
with decision depending upon the present issue and the 
present parties taking opposite sides upon it. Res 
judicata should and does apply.” Seatrain Lines v. 
Pennsylvania R. Co., 207 F. 2d 255, 259 (C.A. 3, 1953). 
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station, WCOW, had increased its daytime power fr 


5 kw; that John D. Rice had filed an application 


station at Mauston; and that Bill S. Lahm, permit 


tion WRNE, Wisconsin Rapids, Wisconsin, had filed 


tion for voluntary assignment of his construction 
5/ 


Tedesco, Inc. on June 15, 1961. On the basis of 


events, Tomah-Mauston argued that 
clusive that John D. Rice and the 
all been involved in a conspiracy 


establishing its station at Tomah. 


om 1 kw to 
for a new 
tee of sta- 
an applica- 
permit to 


these 


the evidence was now con- 


other named parties had 


to prevent appellant from 


In its Memorandum Opinion and Order released September 


18, 1961 (R. 476-477), the Commission determined 


that Tomah- 


Mauston's new allegations did not demonstrate sufficient 


reason to reopen the matter by holding a hearing 


toward the revocation of John D. Rice's construct 


looking 


jon permit. 


The Commission was of the view that the so-called "after 


occurring events” did not show that Lahm, Goodsit 


t or Rice 


acted in concert to accomplish an unlawful or improper pur- 


pose, or that John D. Rice was responsible for th 


of the Goodsitt or Lahm applications. 


5/ In the Goodsitt proceeding, Tomah-Mauston had 
that the Lahm application, in conflict with that 
Mauston, had been inspired by Rice as part of the 
conspiracy. 


e filing 


also claimed 
of Tomah- 
alleged 


250 
It is not disputed that the determination of whether 
revocation proceedings should have been instituted against 
the John D, Rice construction permit was a discretionary 
matter, and that appellant had no right to a further hear- 
$/ 


ing. The Commission's resolution of this matter was clear- 


ly within the range of its proper discretion. It may be 


6/ Section 312(a) of the Communications Act, 47 U.S.C. 
312(a), provides: 


The Commission may revoke any station license or 
construction permit ~-- 


(1) for false statements knowingly made 
either in the appiication or in any statement 
of fact which may be required pursuant to 
section 308; 


(2) because of conditions coming to the 
attention of the Commission which would warrant 
jt in refusing to grant a license or permit on 
an original application, 


(3) for willful or repeated failure to 
operate substantially as set forth in the 
license, 


(4) for wiliful or repeated violation of, 
or willful or repeated failure to observe 
any provision of this Act or any rule or 
regulation of the Commission authorized 
by this Act or by a treaty ratified by 
the United States, 


(5) for violation of or failure to 
observe any final cease and desist order 
issued by the Commission under this sec- 
tion; or 


(6) for violation of section 1304, 1343, 
1464 of title 18 of the United States Code. 
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noted, first of all, that appellant did not oppose, or seek 
reconsideration or judicial review of the grant without hear- 


ing on November 20, 1960 of John D. Rice's application for 


a construction permit, although appellant's application for 


Tomah had been granted on October 15, 1958 and) its economic 
interest as a competitor was the same in 1960 as it was on 
July 14, 1961 when it filed its petition to revoke the Rice 
construction permit. Instead, Tomah-Mauston permitted the 
Rice grant to become effective, and has now sought its 
revocation on the ground that it indicates an evil design. 
Secondly, it is clear that not all of the| matters 
relied upon by Tomah-Mauston as occurring after the close 
of the Goodsitt proceeding (App. Br. 10-12, 15)), did in 
fact occur subsequent to the conclusion of the; Goodsitt 
case. Thus, while the final decision in Goodsitt was not 
adopted until January 27, 1960, the application of WCOW, 
the Rice station in Sparta, for an increase inj daytime 
power from 1 kw to 5 kw had been filed on Apri 
(it was granted on July 27, 1960), and the Ric 
tion for Mauston had been filed on June 22, 19 
77 Clearly, in terms of an alleged conspiracy based on 
wrongful intent, it is the date of filing, rather than 
the subsequent date of Commission action, which is 
significant. These dates, which do not appear) in Tomah- 


Mauston's brief, have been ascertained from the Com- 
mission's license files, 


tapas 

In any event, the occurrences relied upon by Tomah- 
Mauston were properly and reasonably considered by the 
Commission as not requiring a revocation hearing. Whether 
taken singly or together, they do not show a concert of 
action directed at Tomah-Mauston to which John D. Rice 
was either instigator or a party. The facts shown hy 
Tomah-Mauston raised no substantial issue, particularly 
in the face of affidavits by Rice and Lahm denying any 
concert of action (R. 461-469, 452-453), and after the 
Commission had already held a full hearing at which 
Tomah-Mauston had been unable to substantiate its serious 
charge. 

Thus, the increase in power for WCOW, and the new John 
D. Rice application, are perfectly normal events which do 
not become indicative of evil intent because they create 
competition for Tomah-Mauston,. Nor, surely, does Tomah- 
Mauston’s own purchase of the Goodsitt construction per- 
mit (about which Tomah-Mauston told the Commission no more, 
see R. 443), show that Goodsitt was party to a conspiracy 
with Rice. Finally, the Lahm application to transfer his 
construction permit to Tedesco, Inc. was not converted 
into a step in a conspiracy because the principals of 


Tedesco have some broadcast association with John D. Rice. 


It would appear to be natural for persons already interested 


aes ec pees 
in broadcasting to have a continuing interest ijn broadcast 
matters. And, since no connection has been shawn to exist 
between Lahm and Rice, any further questions as to Lahm's 
good faith are properly to be resolved, as the |Commission 


8/ 
ruled, with respect to Lahm himself. In short, Tomah- 


Mauston has itself provided a conjectural conclusion of 


conspiracy from facts which do not include the|vital 
element of joint action. 
Finally, to the extent that Tomah-Mauston contends 


that Section 3.35(a) of the Commission's Rules, 47 CFR 
9/ 
3.35(a), has been “patently violated” (Br. 28+29) by 


the grant of Rice's application, it seeks to raise an 


Se 
8/7 Tomah-Mauston alleged that Lahm in his application for 
CommisSion consent to the transfer of his construction per- 
mit, misrepresented to the Commission the reason for as- 
signing his permit, i.e., that he recently purthased a 
residence in Sparta, whereas land records at Sparta reveal 
the purchase had occurred in September of 1958, The Com- 
mission expressly reserved the right to take official 
notice of these allegations in a presently pending matter 
involving a request for revocation of Lahm's outstanding 
permit (R. 477, n. 1). 


9/ Section 3.35(a), the multiple ownership rule provides: 


No license for a standard broadcast station; shall be 
granted to any party (including all parties under common 
control) if: 


(a) Such party directly or indirectly 
owns, operates or controls another 
standard broadcast station, a Sub- 
stantial portion of whose primpry 
service area would receive primary 
service from the station in question, 
except upon a showing that public in- 
terest, convenience and necessity will 
be served through such multiple owner- 
ship Situation. 
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argument not made to the Commission. Neither Tomah-Mauston's 
petition (R. 436-448), nor its Reply to Rice's opposition 

(R. 470-474), mentioned Section 3.35(a) or alleged its 
violation. Clearly this allegation, made for the first 

time on appeal, is too late. Communications Act, Section 


405, 47 U.S.C. 405; Democrat Printing Co. v. Federal Com- 


munications Commission, 91 U.S. App. D.c. 72, 78, 202 F. 


24 298, 303-304. In fact, neither the Notice of Appeal 
nor the stipulated issue agreed to by the parties mentions 
violation of Section 3.35(a). 

Tomah-Mauston does not contend that the petition filed 
by it was a claim to a statutory hearing. On the contrary, 
it has expressly conceded that it "has no statutory right 
to a hearing in this matter”, (Motion for Temporary Relief, 
p. 17). Its primary attack has been largely a collateral 
attack upon the Commission's judgment in the Goodsitt hear- 
ing case, supplemented by additional facts which still do 
not make out a case of conspiracy by John D. Rice. No 


abuse has been shown in the decision that a revocation 


hearing should not be instituted. 


a5 = 


CONCLUSION 


For the foregoing reasons, the Tomah-Mauston appeal 


should be dismissed or, in the alternative, the Commis- 
sion's Order should be affirmed. 
Respectfully submitted, 


Max D. Paglin, 
General Counsel, 


Daniel R. Ohlbaum, 
Assistant General Counsel, 


Richard M. Zwolinski, 
Counsel, 
Federal Communications Commission. 
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This appeal was filed from the denial by the Commission of Appel- 
lant’s petition to stay and revoke the construction permit granted to 
Intervenor for Station WRJC, Mauston, Wisconsin. Appellant in its peti- 
tion charged that Intervenor, with others, had conspired to prevent 
Appellant from establishing its Station WITMB at Tomah, Wisconsin, and 
that Intervenor had thereafter sought to "encircle’’ Appellant's market. 
When Appellant's petition was filed, construction of WRJC had not yet 
been completed and it was not yet onthe air. After this appeal was 
filed, construction was completed and WRJC commenced regular broad- 


cast operations in January 1962. 


The background of this controversy is as follows: 


On October 4, 1957, Appellant filed with the Commission its applica- 
tion for a new station at Tomah, Wisconsin, on 1220 kc. Previously, the 
three principals in Appellant had been employees of Station WCOW, Sparta, 


Wisconsin. Intervenor herein has a 26% interest in WCOW. 


On November 20, 1957, an application was filed by Jack L. Goodsitt 
for a new station at Tomah on 1440 kc. (R. 1). Mr. Goodsitt had been 
informed in October, 1957 by Zel Rice, Il, a friend of his, that that frequency 
was available in Tomah. Zel Rice, II had himself considered applying for 
1440 kc. in Tomah and had obtained an option on a possible site, but had 
decided not to file himself for Tomah prior to communicating with Good- 
sitt. 


While Appellant's application for 1220 kc was pending, an application 
was filed for a new station on 1220 kc in Wisconsin Rapids, Wisconsin : 
on August 29,/1958, by Bill S. Lahm. Wisconsin Rapids has a population 
of 15,042 (1960 Census). It has one radio station (WFHR). At that time 
Lahm had been a part-time announcer on WCOW for about 4 years. Ap- 
pellant's application for Tomah and Lahm's application for Wisconsin 
Rapids, both on 1220 kc, involved mutual electrical interference so that 
it appeared they would have to be designated for a hearing in a consolidated 
proceeding to determine which should be granted. To avoid this problem, 
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Appellant on September 12, 1958, amended its proposal to |change frequency 
to 1390 kc. On October 15, 1958, Appellant's application was granted with- 
out hearing, the call letters WTMB were assigned, and the station began 
regular broadcast operations in April, 1959. The application of Jack L. 
Goodsitt for Tomah (which had been amended to 1460 kc) was granted on 
October 22, 1958, one week after Appellant's application was granted. 


Since Appellant had voluntarily removed its conflict /with Lahm, it 
appeared that Lahm's application would soon be granted. On April 9, 1959, 
the Commission released its Public Notice (24 Federal Register 2842) 
announcing that Lahm's application had a "cut-off" date of May 15, 1959. 
After that date, Lahm's application would be available for/processing by 
the Commission's staff, and no application filed after May 15, 1959, would 
be entitled to consideration in connection with Lahm's application. Al- 
though Appellant's station WIMB was already broadcasting on 1390 kc, 
and had been for approximately one month, Appellant chose to “jump” 
Lahm's application on the last possible day (May 15, 1959) by filing an 


application to change frequency to 1220 kc, thus preventing a grant of the 


Lahm application without hearing. This was the very frequency for which 
it had originally applied and from which it had voluntarily changed by its 
amendment of September 12, 1958. 


Meanwhile, Appellant was also proceeding with steps to prevent Jack 
L. Goodsitt from putting his station on the air in competition with Appel- 
lant's station. On November 21, 1958, the very last day within the required 
30-day period after Goodsitt received his grant, Appellant filed a protest 
with the Commission, which had the effect of staying Goodsitt’s grant for 
WTOJ, Tomah, Wisconsin (R. 94). As Goodsitt later stated in his applica- 
tion to sell WTOJ (Goodsitt's statement of reasons for selling is reproduced 
in Exhibit A to this Brief), he had proceeded promptly with construction 
after receiving his permit. He had purchased the necessary land and build- 
ing, and had erected his tower and was proceeding further with construction 
when the Commission stayed him because of Appellant's protest. Goodsitt 
petitioned the Commission to lift the stay (R. 194). On March 6, 1959, the 
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Commission denied his petition (R. 353). The protest had been designated 
for hearing (R. 167). On March 12, 1959, the Commission's Hearing Ex- 
aminer released an Initial Decision looking toward denial of Appellant's 
protest (R. 362). The Commission's Broadcast Bureau filed comments 
supporting this result (R. 375). However, Appellant filed exceptions to 
the Initial Decision (R. 377); these exceptions necessarily postponed the 
effectiveness Of the Initial Decision and thus prolonged the stay against 
Goodsitt. On March 30, 1959, Goodsitt again petitioned the Commission 
to lift the stay against his construction of WTOJ (R. 388). This relief 

was denied by the Commission (R. 410). On November 6, 1959, the 
Commission lifted the stay (R. 414). On January 29, 1960, the Commis- 
sion released its Final Decision, denying Appellant’s protest and reinstat- 
ing Goodsitt's grant for WTOJ (R. 417). Since the stay was released at 
the onset of winter when construction is not feasible in Wisconsin, Good- 
sitt would not have been able to construct until sometime that spring. 


Since Appellant, which had received its grant only one week before Good- 


sitt, had by its legal maneuvers obtained a head start of one year in going 


on the air, Goddsitt decided not to complete construction but instead 
accepted Appellant's offer to buy his construction permit, in which he 
had invested over $8,000. As Appellant notes in its Brief (page 21), 
"Tomah, with a 1950 Census population of 4760, could not normally be | 
expected to support two radio stations, so it was apparent that the first 
station on the air would, in all probability, be the only one to succeed." 
On June 15, 1960, the Commission granted its consent to the assignment 
of Goodsitt’s permit to Appellant. Pursuant thereto, Appellant shifted to 
Goodsitt's frequency (1460 kc) in Tomah, keeping its call letters WT MB. 


On October 14, 1959, the Commission had designated for hearing 
the application of Bill S. Lahm for Wisconsin Rapids and Appellant's ap- 
plication to change frequency in Tomah, both on 1220 kc. Among the 
issues in the hearing was one inquiring whether Bill S. Lahm possessed 
the necessary financial resources to construct and operate his proposed 
station at Wisconsin Rapids. His balance sheet in his application showed 
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a net worth of $9500, and income for each of the previous two years of 
$7,000. His proposed station would cost over $20,000 to construct and 
would cost $40,000 per year to operate. On November 2, 1959, Appellant 
filed a 5-page petition to enlarge issues against Lahm. On November 16, 
oppositions to this petition were filed by Lahm and the Commission's 
Broadcast Bureau. On January 8, 1960, the Commission denied the re- 
quested enlargement of issues. In the hearing proceeding, February 29, 
1960, was set as the date for each applicant to exchange its|engineering 
exhibits. Lahm expended over $2,000 preparing for the hearing (R. 468). 
But on the exchange date (February 29) Appellant asked for|jan extension 
until March 7 for exchange of engineering exhibits. On March 7, Appellant 
petitioned to get out of the hearing by amending its application so as to 
change frequency. Appellant's amendment tendered therewith would specify 
continued operation on WTMB's existing frequency (1390 kc) but with 
higher power. After Appellant had thus withdrawn its application for 1220 
kc, which had delayed Lahm's grant for over a year, Lahm's application 
was granted on August 31, 1960, and the call letters WRNE assigned. 
Lahm did not complete construction of WRNE within the time allowed by 


his construction permit, and, accordingly, he filed an application (BMP- 


9407) for extension of time to complete construction, On June 15, 1961, 
he filed an application to assign his construction permit to Tedesco, Inc. 
(BAP-538). William F. Huffman Radio, Inc., licensee of Station WFHR 
at Wisconsin Rapids (the only existing station there) on July 28, 1961, 
petitioned the Commission to deny the extension of time, and to revoke 
Lahm's permit for WRNE. WFHR's petition was submitted| by the same 
attorney who represents Appellant in our case, and is based upon the same 
theory as the appeal here. Lahm's attorney filed an opposition to WFHR's 
petition. Attached to the opposition was an affidavit of August 14, 1961, by 
Mr. Lahm in which he pointed out that: 
(1) After applying for his construction permit, he purchased 


a residence in Sparta under a mortgage requiring him to 
pay $95 per month; 
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(2) Because of unfavorable economic conditions which 
had developed throughout the nation, and especially 
in Wisconsin during the winter of 1960-1961, he did 
not wish to borrow the additional money necessary 
to complete construction of WRNE "in the face of what 
I regarded as economic uncertainty."’ 


(3) "In January of 1961, I was contacted by a representa- 
tive of Tedesco, Inc.. regarding assignment of the 
construction permit for WRNE. At this time our 
country was in a recession, which was substantial 
in Wisconsin. I therefore considered it might be 
wise to avoid undertaking further financial obliga- 
tions in a period which I considered economically 
uncertain, a condition which had only recently arisen. 
My experience was such that I could not determine 
the extent to which this economic recession might 
run, Because of this, and because of other reasons 
which I shall set out hereafter, I determined that I 
did not wish to borrow a large amount of money at 
this time."’ 


On December 7, 1961, the application for assignment of construction 


permit for WRNE was dismissed by the Commission at the request of the 
parties. WFHR’s petition against Lahm is still pending. 


Tomah, Wisconsin, where Appellant's station WI'MB is located, has 
a population of 5321 (1960 Census). Mauston, Wisconsin, where Inter- 
venor's station WRJC is located, has a population of 3531 (1960 Census). 
Each is the only station in its town. As shown by the map (Appendix B) 
attached to Appellant's brief (page A-3), the primary service area of 


WTMB does not reach Mauston. As shown by the Same map, the primary 


service area of WRJC does not reach Tomah. 


Appellant's petition to stay and revoke Intervenor's permit (the 
denial of which is being appealed here), recites the following events in 
support of its theory that Intervenor engaged in a conspiracy with Good- 
sitt and Lahm to injure Appellant: 


(1) Goodsitt, after Appellant’s protest against his grant had finally 
been denied and the stay lifted, assigned his construction permit to Appel- 
lant instead of constructing his station. 
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(2) Station WCOW, Sparta, Wisconsin, received authority from 
the Commission to increase power to 5 kilowatts, thus increasing the 
area wherein its primary service contour (0.5 mv/m) overlaps that of 
Appellant's station WI MB. 


(3) Intervenor received his grant for WRJC, which Appellant here 


seeks to have revoked. 


(4) Bill S. Lahm did not complete construction of WRNE for which 
he holds a permit, but instead filed an application with the Commission 
to sell the permit to Tedesco, Inc. 


Appellant also recited that the dominant stockholders of Tedesco, 
Inc. (the Tedesco brothers) had had prior contacts with Intervenor, John 
D. Rice, and that the Tedescos and Rice were stockholders in Station 
KCUE, Red Wing, Minnesota. Rice owns a 15% interest. Appellant in 
its petition did not mention the fact that at that time there was an applica- 
tion (BAL-4172) which had been pending before the Commission for over 
four months (and which is still pending) to assign the license of KCUE to 
Northland Radio Corporation, and that upon grant and consummation of 
that application Intervenor John D. Rice and the Tedesco brothers would 
no longer be stockholders in KCUE. 


STATEMENT OF POINTS 


1. Each of the four events relied on by Appeilant to |prove the 
existence of a conspiracy against it by Intervenor and cthers actually 
had a legitimate and understandable explanation in the light of the cir- 


cumstances involved. 


2. These events fail to furnish any proof that Intervenor conspired 


with anyone against Appellant. 


SUMMARY OF ARGUMENT 


Each of the four actions complained of by Appellant was taken for 
a proper reason. 


1. Jack L. Goodsitt sold to Appellant his permit for Station WTOJ 
because, although he received his permit for WTOJ in Tomah only one 


week after Appellant received its permit for WT'MB in Tomah, Appellant's 
legal maneuvers delayed institution of Goodsitt’s station for a year, making 
it economically unfeasible for Goodsitt to build his station at that time. 


2. Station WCOW sought and received authority to increase power 
to 5 kilowatts for the same reasons which compel any station to seek the 
highest power it can obtain — increased ability to serve listeners in its 


own town and the surrounding area. 


3. Mauston has a demonstrable need for its own station and, 
therefore, Intervenor applied for and received a permit to construct 
Station WRJC there. 


4. Bill S| Lahm decided to sell his construction permit for WRNE 
because Appellant's legal maneuvers delayed grant of his application for 
WRNE for a year, by which time economic conditions throughout the nation 
and especially in Wisconsin were much less favorable than they had been 
when he filed his application, and because his personal financial circum- 
stances had changed. 


Analysis of reasons for each of the four above-mentioned events 


discloses no pattern of conspiracy whatsoever. 


ARGUMENT 


Appellant's contention that Intervenor engaged in a conspiracy with 
others against Appellant is based entirely on circumstantial evidence. 
Appellant recites four acts by Intervenor and others which, Appellant 


claims, can only be explained by supposing that a conspiracy existed. 


Actually, each of the four actions was taken for a perfectly understandable 


and legitimate reason. 
The actions relied on to prove the alleged conspiracy are: 


(1) The act of Jack L. Goodsitt in assigning to Appellant his con- 
struction permit for Station WTOJ. As Appellant notes on| Page 21 of its 
brief, "Tomah, with a 1950 Census population of 4760 cculd not normally 
be expected to support two radio stations, so it was apparent that the first 
station on the air would in all probability be the only one to succeed.” 
Goodsitt, at the time he obtained his construction permit one week after 
Appellant obtained its construction permit, reasonably might have hoped 
that by proceeding swiftly, he might get WTOJ on the air at least as soon 
as Appellant could get WTMB on the air, or that he would not be far be- 
hind, However, the protest filed against his grant by Appellant, which 
resulted in staying his grant for a year, enabled Appellant's station WIMB 
to become so firmly entrenched in Tomah that there was little likelihood 
that Goodsitt's station would succeed. Therefore, Goodsitt was willing to 
accept Appellant's offer to buy his construction permit. 


(2) The action of Station WCOW, Sparta, Wisconsin, in obtaining an 
increase in power to 5 kilowatts. Appellant characterizes this application 
for increase in power, which the Commission granted, as [part of a dark 
conspiracy to "encircle" Appellant’s station by competing with it. This 
is certainly an unlikely interpretation of an application for increase in 
power. The Commission receives hundreds of applications every year 
from existing stations seeking increases in power. It is axiomatic in 
the industry that generally any station will seek to operate at the highest 
power for which it can secure a license even when this involves changing 
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frequency or erecting additional towers, either of which is expensive. 

An increase of power does result in expansion of a station's service 
contours, but it would be a mistake to assume that the main reason 

why stations seek power increases whenever possible is to increase 
their primary service (0.5 mv/m) contours. Most stations, except for 
the very high powered stations (10 kilowatts and up) find their listeners 
and their advertisers principally in the cities to which they are licensed 
and the immediately surrounding area. Stations find it necessary to 
seek power increases in order to obtain the best possible signal intensity 
within the cities where they are located and the immediate environs, 


Conversely, inhabitants of a town (in this case, Tomah) are inclined to 


listen to the local station, and not to listen to stations in nearby towns, 


except that listeners frequently tune in large stations in large cities 
which offer unusual program services. Appellant indulges in sheer 
speculation in asserting that the increase in power for WCOW has an 
adverse competitive effect upon Appellant's station. No evidence to 
support this contention is produced by Appellant. Moreover, Appellant 
has no inherent right to be protected from competition. Federal Com- 
munications Commission v. Sanders Brothers Radio Station, 309 U.S. 470. 


(3) Intervenor's institution of a new broadcast service at Mauston. 
Since Mauston previously had no station of its own; since Juneau County, 
of which Mauston is the county seat, had no radio station assigned to it; 
and since the primary service (0.5 mv/m) contour of Appellant's station 
WTMB does not reach Mauston and does not cover half of Juneau County, 
it seems obvidus that Mauston had need for its own station. This certainly 
is afar more likely explanation of Intervenor's action in establishing the 
first station in Mauston than Appellant's hypothesis that the construction 
and operation of WRJC was undertaken simply to injure Appellant's station. 
Since Appellant's station is located in a larger town, which is 23 miles 
from Mauston; and since neither station furnishes primary service to 
the town where the other is located, it seems unlikely that Intervenor's 
station will have a substantial adverse competitive effect on Appellant's 
station. 
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(4) Bill S. Lahm's action in applying to the Commission to assign 
his permit for WRNE instead of constructing the station, Lahm's reasons 
for deciding not to construct, but to sell his permit instead,| are fully 
explained in the Counterstatement herein (supra). It should) be noted 
that Appellant's action in jumping Lahm's application, by filing for change 
in frequency to 1220 kc, delayed grant of Lahm's application by a year or 
so, even though Appellant pulled out of the hearing at the last minute and 
did not exchange exhibits on the date set for exchange. Lahm, after 
receiving his permit, later decided to sell it. This is hardly surprising 


in the light of these facts: 


(a) The station would have cost over $20,000 to construct and 
would cost $40,000 a year to operate, whereas, Lahm showed a net worth 
of only $9500. 


(b) Appellant's action in jumping Lahm's application forced 
him to waste over $2,000 preparing for a hearing which Appellant chose 
to drop out of at the last minute. 


(c) By the time Lahm finally got his grant, the economic 
climate in the United States, and particularly in Wisconsin,'was much 
less favorable than it had been when he filed his application two years 


earlier. 


Lahm's stated reasons for his action furnish a more likely explana- 
tion for these events than Appellant's wild surmises. Again, as in the 
case of the Goodsitt permit, it should be noted that it was Appellant itself 
which by its legal maneuvers delayed institution of the proposed service 


for a year or so, by which time the situation in Tomah and in Wisconsin 


Rapids had obviously changed adversely from what was contemplated by 
Goodsitt and Lahm originally. 


The explanations given above for the individual events relied upon 
by Appellant are, it is submitted, more worthy of belief than the unsup- 
ported theory advanced by Appellant. Since Appellant itself precipitated 
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two of the events which it complains of, it is ironic that Appellant should 


attribute those events to an alleged conspiracy conceived by the Inter- 


venor. 


Respectfully submitted, 


SAMUEL MILLER 
MARK E, FIELDS 


1032 Washington Building 
Washington 5, D. C. 


Attorneys for Intervenor, 
John D. Rice 


February 20, 1962 


EXHIBIT A 


OFFICE OF THE SECRETARY 
The basic reason for my desire to sell is the fact that 


through no fault of my own, I was delayed in completing construction 
ifor a period of a year and a half while the competing station in 
? the small city of Tomah who had protested my grant there, as the 
| Commission found, without merit, was permitted to build and go into 


| operation. Thus, it has acquired an established place in the community 


A which placed me at a severe handicap to proceed witb construction 


| at this time. 
As the Commission's records will show, I was granted a 
construction permit without hearing in October 1958. I proceeded 
promptly with construction. I purchased the land and building. I 
erected a tower and was further diligently proceeding when the 
Commission stayed my construction upon the petition of Station WTMB, 
the other station in the community. Ironically, that station was 
permitted to build and go on the air. Subsequently, on |March 6, 
1959, the Commission denied my petition for lifting of the stay. 
On March 12, 1959, the Hearing Examiner released an Initial 
Decision proposing to deny the WIMB protest and to vacate the stay. 
The Broadcast Bureau filed comments in support of the Initial Decision. 
But, WIMB filed exceptions which necessarily postponed the effective 
date of the Initial Decision. However, in order to be able to 
construct immediately, I filed a petition on March 30, 1959, to vacate 
the stay, based on the above situation. In my petition I related 
the inequities of my situation which resulted through no fault. of my own, 
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and pointed out that if my stay were not lifted, I may be placed in 
such an unfavorable position that it would be economically unfeasible 
for me to proceed with construction despite a favorable decision 

on the merits months hence. The Commission did not ac’ jon this 
petition for approximately seven months and then, on November 6, 
1959, it saw fit to deny my request for lifting of the stay. Thus, 
it was not until January 29, 1960, when the Commission released its 
final decision in this matter affirming my original grant of October 
1958 that the stay was lifted. This was in the middle of winter 
when further construction was impossible. Thus, it has! been only 


in the past few weeks that construction would have been| permitted in 


the light of weather conditions. 
Because it is now my belief that the delays I have encountered 
without any fault of my own have made it unfeasible for) me to proceed 
with construction, I submit that I have just reasor *or| requesting 
assignment of my permit and recouping my expenses wi..-h have exceeded 
the considerable sum of $8,000. There is attached hereto my affidavit 


listing in detail such expenditures. 


Uniten States Court of Appeals 
Fur the 
eriet of Columbia Circuit 


Dixer 
FILED. 


=H 


Srp Lb eur” 
CLERK. 


REPLY BRIEF FOR APPELLANT 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


TOMAH-MAUSTON BROADCASTING COMPANY, INC., 
Appellant, 
v. Case No. 16,678 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


JOHN D. RICE, 


wwevrvuvvvvvsy 


Intervenor 


APPEAL FROM 
MEMORANDUM OPINION AND ORDER 
OF 
FEDERAL COMMUNICATIONS COMMISSION 


(i) 


TABLE OF CONTENTS 


COUNTERSTATEMENT WITH RESPECT TO JURISDICTION... - +--+ + + 

SUMMARY OF ARGUMENT . . 

ARGUMENT .....-- Babe Le, Ghat yleiace> Cad Ser tel oy verre reel enres ts 
Neither Appellee Nor Intervenor has Advanced Either 
Facts or Theory to Rebut Appellant's Proof that 
Rice had Conspired with Lahm .....-+ +++ «|+ 


CONCLUSION ....-.- 


TABLE OF AUTHORITIES 


CASES: 


CBS, Inc. of California v. FCC (1954) 93 US App DC 399; 
Q2ll F 2d 644... 2 we we we ee ee we eee eee ee ee 


Federal Broadcasting System v. FCC (1956) 99 US App DC 322; 
239 F 2d 941.2. 1. 2 we ee ew ew ew ee ee ee ee ees 


Gerico Investment Co. v. FCC (1957) 99 US App DC 380; 240 
FO BIO eee. ee BIN SS ve OL Se eS a OE ep RE ce 8 es 


Metropolitan Television Co. v. FCC (1955) 95 US App DC 326; 
221 F 24 879. 2. 2 2 we ee were eee eee eee ee 


Radio Station WOW, Inc. v. FCC (1950) 87 US App DC 226; 
184 F 2d 257... 
OTHER: 


Brief for FCC and United States, Appellee-Respondents in 
Metropolitan Television Co. v. FCC, et al., Nos. 12,191 and 


SAVORS aaa Be he ROL Or Ee 


S. Rept. 44, 82d Cong., 1st Sess, p. 11; 1 Pike & Fischer, 
RR DOs 2S eed Sees wal eles ey aha eres 8 eh See gS R Ie) e 


REPLY BRIEF FOR APPELLANT 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,678 


— 


TOMAH-MAUSTON BROADCASTING COMPANY, INC., 
Appellant, 


Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


JOHN D. RICE, 
Intervenor 


EEE EEE 


APPEAL FROM 
MEMORANDUM OPINION AND ORDER 
OF 


FEDERAL COMMUNICATIONS COMMISSION 


aS, 


COUNTERSTATEMENT WITH RESPECT TO 
JURISDICTION 
Appellant, of course, takes issue with appellee's contention that 
this Court has no jurisdiction of this appel under Sec, 402(b) of the Act. 
In support of this contention, appellee cites Radio Station WOW, Inc. v. 


FCC; 87 US App DC 226; 184 F 2d 257 (decided in 1950) and CBS, Inc. of 


California v. FCC, 93 US App DC 399; 211 F 2d 644 (decided in 1954) but 


completely ignores the landmark case of Metropolitan Television Co. v. FCC 
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(1955) 95 US App DC 326; 221 F 2d 879 and the cases decided by this Court 
subsequent thereto which consider its jurisdiction under Sec. 402(b). 

The Metropolitan case was an appeal from a Commission order denying 
a “protest” under Sec, 309(c) of the Commmnications Act. Because there 
was a question as to whether Sec. 402(a) or 402(b) was the proper avenue 
for review of this order, the protestant (appellant) had filed appeals 
under both sections. The Commission moved to dismiss the Sec. 402(a) ap- 
peal on the grounds that the appeal lay under 402(b) and the Court, ina 
per curiam opinion granted that motion because of "the close functional 
similarity between decisions denying protests and decisions denying peti- 
tions for rehearing under Section 405, which have been treated as review- 
able under Section 402(b); by the Act's general scheme of appellate re- 
view; and by legislative history.” Metropolitan Television Co. v. FCC, 
supra, 95 US App DC at p. 327. 

Subsequently , in Federal Broadcasting System v. FCC (1956) 99 US App 
DC 322, 239 F 2d 941, this Court held, without comment except for citing 
the Metropolitan case, that Sec, 402(b)(6) gave it jurisdiction in an ap- 
peal from a Commission order refusing to suspend the effectiveness of a 
protested grant - even though the grant had been made several years pre- 
viously and the station had, in the interim, actually been in operation. 


Finally, in Gerico Investment Co. v. FCC (1957) 99 US App DC 380; 


240 F 2d 410, 411, this Court stated explicitly what had been implicit in 


the earlier two cases - that it was under Sec. 402(b) that it had juris- 
diction "to review on appeal the grant of a construction permit and orders 
ancillary thereto” (emphasis supplied). 

In the instant case, appeal is brought from an order "ancillary" to 


the grant of a construction permit. It was entered in a proceeding with 
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the same "functional similarity" to a Sec. 405 Petition for Rehearing as a 
Sec. 309(c) Protest proceeding; and the “Act's general scheme of appellate 
review and . . . legislative history" support the appealability of this 
particular order under Sec. 402(b) to the same extent as a Sec. 309(c) 
Protest. 

John D, Rice's application for the construction permit for the 
Mauston station which is here involved was filed June 22, 1959, and was 
granted without hearing by the Commission on July 27, 1960. |Appellant did 
not seek to contest the original grant of the construction permit because 
the key event which it subsequently pleaded as the principal) grounds for 
the relief requested (Lahm's attempt to sell his construction permit and 
the apparently sham reason given therefor) had not yet transpired. When, 
in June, 1961, Lahm filed with the Commission an application! to assign his 
construction permit rather than to build the station which it authorized, 
appellant filed with the Commission its petition requesting that revocation 
proceedings be instituted against the Rice construction permit. 


As pointed out at pages 3 and 10 of our brief in chief, the Mauston 


station had not then commenced operations; and appellant's petition was de- 
| 


signed to obtain a reversal or revocation of the Commission action granting 
that authorization before that station could go on the air, | The intent and 
function of appellant's petition was, therefore, exactly the same as a 

Sec. 405 Petition for Rehearing or a Sec. 309(c) Protest. Appellant showed 
that it was a “person aggrieved” by the contested grant and pleaded matters 
that showed why it should be revoked or rescinded - just as it would have 
under Sec. 305 or 309(c). The only difference between appellant's pleading 
and such a Petition for Rehearing or Protest was that - since the circum- 


stances related above had precluded its being filed within thirty days 
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after the grant of the construction permit - appellant could not invoke 
Section 405 (or the old 309(c)) of the statute to require the Commission to 
entertain the merits of its petition. However, the Commission did entertain 
the merits of appellant's petition and (regardless of what the situation 
might have been if it had not done so) by such action, The Commission made 
the proceeding “ancillary” to the grant of the contested construction per- 
mit fully as much as one instituted by a Petition for Rehearing or a 
Protest. 

The two appeals in the Metropolitan Television case, supra, (Nos. 
12,191 and 12,192 in this Court) has been consolidated for briefing pur- 


poses; ‘and the "Appellee - Respondents" (the Commission and the United 


States) had filed a lucid and persuasive brief in support of the position 


that the denial of Sec. 390(c) Protest was not appealable under Sec. 
402(a). In that brief it stated: 


“The legislative history of the 1934 statute indicates, 
at least in part, the reason for the difference in the 
procedures provided for in paragraphs (a) and (b) [ot 
Sec. 402]. Where the Commission takes action on its own 
initiative, e.g., by promulgating a rule of general ap- 
plication, Congress believed that persons aggrieved 
should have an opportunity to seek review in the dis- 
trict of their residence. However, in cases where pri- 
vate parties institute a proceeding before the Com- 
mission in Washington, it was apparently felt that re- 
view, even though sought by a party other than the ap- 
plicant, might appropriately be restricted to a single 
court, the Court of Appeals for the District of Columbia 
Circuit, 


“The Communications Act Amendment, 1952, gave persons 
who would have a right to appeal to this Court for re- 
view of! an order granting a license (i.e., persons 
‘aggrieved' or ‘adversely affected") a right to pro- 
test first to the Commission (Section 309(c)). At the 
same time Section 402(a) was amended to provide that 
all orders, save those reviewable under 402(b), shall 


be reviewable as provided in the Act of December 29, 
1950 . 2. 2. « 


"The Senate Report on the bill which became the i- 
cations Act Amendments, 1952, indicates that Congress 
intended by those amendments to bring all judicials re- 


view of Commission broadcast licensing actions under 
Section 402(b). The report states (emphasis added) ; 


Subsection (b) attempts a more precise and compre- 
hensive definition of the jurisdiction of the 
United States Court of Appeals for the District 

of Columbia in cases appealed from the Commission. 
The 1 age of this subsection, when consi 
in relation to that of subsection (a), also 


present law, confusion and controversy have 
concerning what decisions and orders of the 
mission might become the subject to (sic) judicial 
review and in what court. This has been carried 
to the point where the time and effort of both 
litigants and courts have been too much taken up 
with jurisdictional problems rather than with the 
merits of particular cases, Enactment of this 
subsection is designed to obviate this difficulty. 
(S. Rep. 44, 82d Cong., 1st Sess., Pp. 11, 1) Pike 
& Fischer, RR 10:284)" 
(pages 7 -| 9) 


At this point the brief digressed to state that the intention ex- 
pressed above "was not completely effectuated" because (it is claimed in 
a footnote on page 9) “where [an] action [to modify a license] is brought 
by a ‘person aggrieved or adversely affected' by the Commissjion's action 
rather than by the licensee itself," the matter is reviewable under Sec. 
402(a) rather than 402(b). In support of this statement the brief cites 
the case of CBS, Inc. of California, supra, which the Commission now also 
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cites as authority for its position that the instant appeal jis cognizable 


under Sec. 402(a) rather than 402(b). However, the CBS case (and the Radio 


Station WOW, Inc. case, supra, on which the Commission also jrelies) do not 
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control the instant case. First, each of those cases dealt with an attempt 


to modify the authorization of an operating station which was already on 
the air, whereas, in the instant case, an attack was made directly against 
the construction permit; and the Order appealed from was “ancillary” to the 
grant thereof since it sought to have the authorization revoked before the 
station could commence operations. Secondly, both the cases cited by the 
Commission were cases that preceded the Metropolitan and Gerico cases, 
supra, so if the result that would be obtained from applying them to the 
facts of this case would differ from that which would be obtained under the 
rule of the later cdses, the later cases would obviously control. 
.Concluding the jurisdictional argument in the Metropolitan case, 
the brief of the Commission and the United States argued that: 


"In the light of the foregoing Congressional intent 
that ‘judicial review of all cases involving the 
exercise of the Commission's radio-licensing power 
is [to be] limited' to this Court, it would be 
anomalous to permit orders denying protests to be 
reviewed under Section 402(a). As we have noted, 
appeal from an order granting an application can 
be had only under Section 402(b). That Section 
requires that such action be brought in this Court, 
that it be filed within 30 days after entry of the 
order appealed from, and that the Federal Communica- 
tions Commission be named as appellee. But, a peti- 
tion for review under Section 402(a) may be brought 
either in this Court or in any other Court of Ap- 
peals where petitioner resides, may be filed within 
60 days, and is brought against the United States. 
Thus, if Section 402(a) were to be construed literal- 
ly so as to exclude denials of protests, appeal from 
an order denying a protest to a grant because of the 
protestant's lack of standing could be brought q) 
in a different court than an appeal from the grant 
itself (2) within a different period of time and 
(3) against a different party. Congress cannot be 
deemed to have intended to create such an incon- 
sistent scheme of appellate review in the Commmni- 
cations Act. We concur with the view expressed by 
Metropolitan that resolution of this question will 
relieve both this Court and the bar of an unnecessary 
burden in these cases." 

(Pages 9 - 10) 


This is the argument accepted and, indeed, incorporated into the 
Court's opinion in the Metropolitan case. It is equally applicable to the 
instant appeal; so that the order appealed from here must be jequally 
appealable under Sec. 402(b). 

It is also of significance that, at the time appellant filed its 
initial petition with the Commission, Rice had pending before |the Commission 
an application to modify his outstanding construction permit by extending 
the date by which construction should be completed (BMP-9954)j; and that 
this fact was called to the Commission's attention by a footnote on the 
first page of appellant's "Petition to Stay and Revoke Construction Permit" 
(R 436). The Commission withheld action on Rice's application for exten- 
sion of completion date until after it had acted on appellant {s petition 
and after this appeal had been instituted. Then, on November 13, 1961, it 
issued Public Notice 12526- B (excerpted in Appendix A hereto) granting 
Rice's application for modification by extending the date for compietion 
of construction to January 2, 1962 "without prejudice to whatever action 
the Commission may take as a result of” the instant appeal. 

Had the Commission granted Rice's application unconditionally 
appellant would, of course, have had an unquestioned appeal from such 
action under Sec. 402(b)(6); and such an appeal would have brought the 
matter before the Court in exactly the same context in which it is pre- 
sented now. Under these circumstances, if the Commission is right, 


appellant would have had one appeal under 402(a) and another under 402(b) 


both arising out of the identical situation. Since these two |sections are 


mutually exclusive, it is obvious that such a result was never intended by 


the Congress or compelled or even sanctioned by the decided cases. 


For all the foregoing reasons appellant submits that its appeal was 


properly taken under Sec. 402(b). 


SUMMARY OF ARGUMENT 


Appellant, in its brief in chief, set forth in detail the facts 
on which it based its contention that Rice and Lahm had conspired to have 
Lahm file his application for Wisconsin Rapids as a “strike” application 
to delay or prevent ‘a grant of appellant's application for Tomah. It also 
showed other facts supporting the conclusion that John D, Rice had engaged 
in a pattern of activity designed to restrict appellant's business at 
Tomah; and it cited'the cases on which it relied to establish that these 
facts showed the existence of a conspiracy as a matter of law. 

Neither the Commission nor intervenor has shown anything in its 
brief to counter or rebut this conclusion. 

In the meantime, the Commission's action in a related matter (In 
re Bill S, Lahm, Docket No. 1457, Memorandum Opinion and Order, submitted 
as Appendix B hereto) has put in issue the good faith of Lahm's application 
for Wisconsin Rapids. Since no one except Rice, and least of all Lahm 
himself, had anything to gain from Lahm's filing his Wisconsin Rapids 


application in bad faith, this recent action of the Commission lends fur- 


ther credence to appellant's position and casts even further doubt on the 


action herein appealed from. 


ARGUMENT 


Neither Appellee Nor Intervenor has Advanced Either 

Facts or Theory to Rebut Appellant's Proof that Rice 

had Conspired with Lahn. 

On the merits, we see as little substance in the Commission's posi- 

tion as it sees in ours. 

In both its Opinion in the Goodsitt case and the Memorandum Opinion 

and Order here appealed from, the Commission refused to come jto grips with 
appellant's charges of conspiracy and contented itself with denying the 


charges without once refuting or distinguishing the logic or jthe cases 


which appellant had pleaded to it. Its brief on the merits here merely 


repeats the conclusions the Commission had stated in these edrlier actions, 


without ever attempting to demonstrate why those conclusions were correct. 
The Commission brief says (p. 12) that the facts pleaded by appellant 
were “properly and reasonably considered," that they "do not |show a concert 
of action" and that they "raised no substantial issue.” Nowhere, however, 
does it show why this is so. It states (p. 10) that “The Commission's 
resolution of this matter was clearly within the range of its proper dis- 
cretion." However, if appellant is correct and the Commissidn erred as a 
matter of law, then that discretion was abused. 
The Commission's brief states (p. 13) that "since no connection has 
been shown to exist between Lahm and Rice, any further questions as to 
Lahm's good faith are properly to be resolved, as the Commission ruled, 
with respect to Lahm himself." This leaves completely unanswered appellant's 
principal contention that Lahm's apparent bad faith in the filing and 
prosecution of his application (as demonstrated by his present desire to 


sell his construction permit and the other facts surrounding |that situation) 
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offer compelling proof of a conspiracy between him and Rice which the Com- 
mission, under the decided cases, could not ignore. 

It is, of course, appellant's contention that the proof of its case 
is found in those actions of Lahm which indicate that his application for 
Wisconsin Rapids must have been a "Strike application,” filed with the 


intention of delaying or preventing a grant of appellant's application for 


Tomah rather than with any intention or desire of building the facility 


it requested. Among the facts which appellant contends offer the strongest 
evidence that Lahm never had a bona fide desire to build that facility are 
his failure to exercise the option on his transmitter site or to have the 
site zoned for a radio station and, also, his pleading to the Commission, 
as the reason for wanting to dispose of his construction permit, a com- 
mitment which he implied was a recent one but which had in fact been in- 
curred only weeks after he had filed his original application and thirty 
months before he filed his assignment application. 

Although appellant had maintained that Rice was the only person who 
could possibly have penefitted from the filing of Lahm's application if 
Lahm did not, in fact, intend to build the station, the Commission refused 
to consider whether these facts if proven might constitute evidence of a 
conspiracy between then, although it did reserve the right to consider 
these matters in connection with a then pending proceeding instituted by 
William F. Huffman Radio, Inc., which involved a request for revocation of 
Lahm'’s construction permit. 

Since the filing of its brief herein the Commission has acted in the 
Lahm matter. (Memorandum Opinion and Order released February 27, 1962, In 


re: Bill S, Lahm, Wisconsin Rapids, Wisconsin, Docket No. 14547, File No. 


BMP-9407, included herein as Appendix B). It granted the Huffman petition 


to the extent of ordering a hearing with respect to Lahm's veracity and 


character qualifications, but denied the petition insofar as it requested 

a hearing issue framed to determine whether Lahm's application was a strike 

application. In paragraph 10 of that Memorandum Opinion and Order, the 

Commission said: 
"Tt would appear that one desiring to place a 
station on the air would have settled these matte 
[the provision of telephone and electric service, 
exercising the option on the transmitter site and 
having it zoned for a radio station] and assured 
himself that there were no obstacles to a swift 
completion of the station. Lahm's failure to 


assure himself on these matters, when viewed in 
the light of the mild weather, his failure to take 


advantage of this, and his desire to assign the — 
mit because of a commitment known to him long before 
receiving the initial grant raise a question of 
diligence and ultimately of good faith in his deal- 
ings with the Commission. (Emphasis supplied) 
Thus, in its action with respect to the Lahm construction permit the 
Commission went two steps farther than it did in the Memorandum Opinion and 
Order here appealed from, It accepted the factual premise upon which is 
based appellant's contention that Lahm's was a “strike” application, filed 
at the behest of Rice; and it also put in issue the question|of Lahm's good 
faith. However, even after accepting this premise and questioning Lahm's 
good faith, the Commission still rejected the conclusion which appellant 
maintains they compel. The Commission did so without even trying to answer 
the arguments advanced by appellant to show why its conclusions were com- 


pelled by the facts. Once again - even though it was now considering facts 


it had never before considered, even though it was now questioning Lahm's 


good faith and even though it is apparent that no one except! Rice (and least 
of all Lahm himself) had anything to gain from Lahm's having filed his 
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application in bad faith, the Commission dismissed the charge of conspiracy 
with the same blandishment it had used before: that "the facts could support 
opposing conclusions and, therefore, the inference of conspiracy appears 
unwarranted." (Paragraph 4, p. ay 

Intervenor, in his brief, at least attempts to find some logical 
reason short of conspiracy for the various facts paraded by appellant, In 
this connection, his brief lists (on page 11) certain arguments by Lahm as 
to why he had allegedly changed his mind about wanting to construct his 
station, However, in its Memorandum Opinion and Order in the Lahm matter, 
the Commission itself has cut the ground out from under intervenor by re- 


jecting all those arguments. The “seasons” referred to in appellant's 


brief were not stated to the Commission in the application which Lahm filed 


requesting Commission approval for the sale of his construction permit and 


appeared from the first time in the Opposition which he filed to the Huffman 


petition after the Huffman petition had shown that the reason given in the 
2/ 
assignment application was sham. The Commission, accordingly, has refused 


UES 


1/ In a footnote to the quoted sentence (footnote 2, page 2) the Commission 
States that "This accords with the decisions in the Goodsitt case and [an 
the Memorandum Opinion and Order here appealed from] which reach the same 
result... .." This is, probably, truer than the Commission intended to 
admit, since in both those other actions the Commission used the same tech- 
nique to reach the! same result — holding that the facts alleged could sup- 
port a conclusion other than that a conspiracy had existed, but always 
failing to show what that other conclusion might be. 


2/ In the FCC Form 314 which he filed with the Commission requesting Com- 
mission approval of the sale of his construction permit to Tedesco, Inc., 
the only reasons given for Lahm's requesting the assignment were: (a) In 
partial answer to Question 1 it was stated “Assignor has found that he 
cannot continue and become financially committed to the .construction of 
the station" and (b) a detailed expansion of this reason contained in 
Exhibit A to that application, set out in pertinent part on page 24 of our 
brief in chief. 
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to give credence to these reasons. It has completely rejected them; 


in its action designating the Lahm application for hearing, it said: 


"Lahm stated that the assignment was requested because he 
wished to avoid the financial responsibility of establish- 
ing a station since he had committed himself to purchase a 
house in Sparta, Wisconsin, some 60 miles distant fr 
Wisconsin Rapids. This purchase, it now develops, was made 

only a short time after he applied for the original construc- 
tion permit, long before he received a grant.” (Paragraph 5) 


Under these circumstances, there is still nothing that the Com- 
mission has acknowledged that can explain the reason for Lahm's alleged 
“change of mind" with respect to building the facility he applied for. 

Intervenor also seeks to explain away the fact that Goodsitt sold 


his construction permit for Tomah rather than to build the station which 


it authorized. Its argument (page 9) is, apparently, that Goodsitt was 


willing and anxious to build and operate the second station at Tomah if 

he could have started "not far behind appellant,” but was unwilling to 
enter on the venture when the delay became substantial. There is little 
logic to this position, If the Tomah market was only big enough for one 
station there would have been little incentive for Goodsitt (a non-resident 
with a full-time occupation in another city) to invest the time, money and - 
effort in building his station there for the sole purpose of engaging in a 
contest with appellant to see which one could survive, If,|on the other 
hand, the Tomah market was big enough to support two stations, it would 
have made little difference whether the Tomah station had gone on the air 


3/ 
and established itself prior to the time that Goodsitt was able to build. 


3/ It mst, of course, be remembered that Goodsitt's application for 
Tomah was filed after appellant's, so that what Goodsitt had applied for in 
the first place was the second station in Tomah, That was exactly what he 


got. 
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It is far more logical to assume that, although Goodsitt's applica- 


tion was the second one filed he had some reason to assume that something 


would hold up action on appellant's application and that his own applica- 
tion would be granted far enough in advance of appellant's to allow his 
station to become sufficiently well established in the market by the time 
appellant's application was finally granted that appellant would have been 
discouraged from ever putting its station on the air. This is, of course, 
the only theory consistent with the newspaper story which quoted Goodsitt 
as “hoping” that his station would be the first in Tomah (R 147); and it 
necessarily implies'that the plan had already been devised to have Lahm 
block a grant of appellant's application by filing his application for 
Wisconsin Rapids. 

Intervenor is, of course, correct that normally there would not be 
anything sinister in wCOW's increasing power or in Rice filing an applica- 
tion for a new station at Mauston. However, considered in context with 
the other "after-occurring events” pleaded by appellant they furnish sup- 
portive evidence of! a design to restrict, in every way possible, appellant's 
trade and business. 

As pointed out in our brief in chief, the complete encompassing of 
appellant's service area by that of WCOW and the substantial size of the 
area where the Mauston signal also overlaps that of appellant so that appel- 
lant must there compete with two Rice stations (See Appendix B to brief in 
chief) creates a situation which is, at best, restrictive of competition, 
This situation was ‘argued to the Commission in appellant's petition (R 443) 
and the map which is Appendix B to our brief in chief was submitted as 
an Exhibit to that petition (R 448). The reference in our brief in chief 


to Sec. 3.35(a) of ‘the Commission Rules was not, as the Commission's brief 
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claims (p. 13) an attempt to raise an argument not made to the Commission. 
It was an attempt to show by the language of the Commission's |own rules, 
exactly how erroneous was the determination in the Memorandum|/Opinion and 
Order here appealed from that "competition had been enhanced"| by the grant 
of the WCOW and Mauston applications. 

One other fact should, perhaps, be mentioned in closing. 

The Intervenor, at pages 5 and 11 of his brief, makes jmch of the 
fact that, after appellant had obtained an authorization on 1390 kc, it 
refiled for 1220 kc, that this forced Lahm's application to a hearing from 


which appellant withdrew at the last minute, It intimates that this was 


done by appellant for the purpose of obstructing a grant of Lahm's applica- 


tion, © 
Appellant, of course, had no interest in Lahm's applidatien except 
as it affected the availability of 1220 kc at Tomah. Wisconsin Rapids is 
approximately 30 miles from Tomah; and there is no competition between 
stations in those two markets. Appellant had originally requested the 
frequency 1220 kc at Tomah, It changed to 1390 ke only because the filing 
of Lahm's application made the expense and delay of a hearing for the for-. 
mer frequency inevitable, However, once it obtained its authorization on 
1390 ke it was faced with the protest and litigation instituted by co- 
channel station WRDB at Reedsburg; and even after it was successful in 
obtaining permission to operate temporarily on that frequency it was prob- 
lematical whether it would be able to retain that authorization. Moreover, 
its authorization on 1390 kc was only 500 watts and it had applied for, 
and had hoped to: obtain, a one kilowatt authorization on 1220 kc. It 
therefore requested Commission permission to vacate 1390 ke for the 1220 


ke authorization it had originally applied for. 
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Neither Lahm, nor intervenor in his behalf, can complain that this 
action by appellant forced Lahm to a hearing, for this was the very hearing 
Lahm had to assume he was facing when he filed his application for Wisconsin 
Rapids. The only difference was that, in the interin, appellant had been 
fortunate enough to get on the air on an inferior assignment. 

It is, of course, true that appellant subsequently dismissed its 
application for 1220 kc. Wisconsin Rapids had a 1950 census population of 
13,496 against Tomah's population of 4,760. With the Goodsitt grant having 
been made, appellant's application for 1220 kc was merely. a request to 
change the assignment of one of two stations in Tomah. Lahm's application 
requesting a second station for the larger commmity of Wisconsin Rapids 
would have had to be preferred under Sec. 307(b) of the Communications 
Act. Appellant's only hope of winning the hearing against Lahm would have 
been if the Commission had disqualified Lahm as an applicant (as it seems 
it may now do 2 years later) so it requested enlargement of the issues, 
asking the Commission to designate a character qualification issue with 
respect to Lahm, based on the bona fides of his application. After its 
decision in the Goodsitt case the Commission denied appellant's petition; 
and appellant then saw little point in remaining in the hearing. Later, 
when it was learned that Goodsitt's facility was available, appellant spent 
$8,000 to obtain it. At that point appellant was still operating on 1390 
ke and the litigation with WRDB was approaching a conclusion, Since it was 
not certain that this Court would not reverse the Commission and order 


further hearings held in that matter - with the attendant possibility of 


appellant being forced off the air while the hearing was pending - 


appellant had no alternative but to purchase the Goodsitt facility. 


CONCLUS ION 


In every pleading that it has filed in this matter, both before 
the Commission and before this Court, appellant has challenged the Com- 
mission to show what conclusion, other than a conclusion that a conspiracy 
had existed between Rice and Lahm, would be consistent with jthe established 
facts. At no time has the Commission deigned to do so, We believe that no 
other conclusion could be sustained and that the Commission, therefore, 


erred as a matter of law in holding that the alleged conspiracy had not 


existed. If the Court agrees with us that this is the case, we respectfully 


request: reversal of the Memorandum Opinion and Order here appealed fron 
with directions to the Commission to institute further proceedings con- 


sistent with the Opinion of the Court, 


Respectfully submitted, 


William P, Bernton 
621 Colorado Building 
Washington 5, D. C. 
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BROADCAST ACTIONS 
REKEEKE 
(3) The ‘following stations were granted extensions of com- 
pletion dates as Shown: **#**#4ee4% WRJC, Mauston, Wis., to Jan. 2, 


1962, without prejudice to whatever actions the Commission may take 


as a result of Tomah-Mauston B/cg Co. v. F.C.C., Court of Appeals for 


the District of Columbia, Case No. 16,678. 


Before tho 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


In re Application of ) 


BILL S. LAHM 
Wisconsin Rapids, Wisconsin 


Docket No. 14547 
File No. BMP-9407 


) 
For Additional Time to ) 
Construct Radio Station ) 
WRNE. ) 


MEMORANDUM OPINION AND ORDER 


By the Commission: Commissioner Ford absent. | 


1. The Commission has before it for consideration, a "Petition to 

Deny Application for Additional Time and/or to Revoke Construction Permit” 
of Bill S. Lahm (WRNE) filed on July 28, 1961 by William F. Huffman Radio, 
Inc., licensee of Radio Station WFER (herein "WFER" or "Huffman 
“Opposition to Petition to Deny Application for Additional Time 
Revoke Construction Permit" filed on August 17, 1961 by Lahm, and 
to Opposition" filed by Huffman on August 28, 1961. 


2. The Huffman petition in effect alleges that (1) Lahm and others 
conspired to obstruct a grant of Tomah-Nauston Broadcasting Company's 
application for a construction permit to build its stafion at Tomah, 
Wisconsin and (2) Lahm has shown by misrepresentation and failure to 
disclose certain information to the Commission that be lacks the requisite 
character qualifications to be a broadcast licensee. 


3. Specifically, Huffman alleges that Lahm and various members of the 
Rice family (holding ownership interests in Radio Stations WCOW, Sparta, 
Wisconsin,and WRJC, Mauston, Wisconsin) conspired to cause "strike! 
applications to be filed for new stations in Tomah and Wisconsin Rapids, 
Wisconsin. Twice before the Commission found that the facts ed were 
insufficient to show the existence of such conspiracy. 2/ With 
- of the allegations relating to Lahn's desire to dispose of the 
permit and his failure to construct the station, no new material 


In re John D, Rice (WRIC), Memorandum Opinion and Order, 22 RR 104 (1961): 
disposal of permit by Goodsitt without constructing when considered in 


connection with the previous allegations did not establish existence of 
a@ conspiracy. 
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Le The conspiracy theory, in essence, rests upon tho admitted friendship 
of Lahm with various members of the Rice family. From the existence of this 
friendship and the anticipated benefit to the Rices from such filing we are 
asked to conclude that Lahm and the Rices conspired to restrain trade and 
abuse our procedures. Although it is possible to infer the existence of a 
conspiracy from known facts, in order to do so the facts must unambiguously 
support the existence of conspiracy. Here the facts could support opposing 
conclusions and, therefore, the inference of conspiracy appears unwarranted. 


5e On March 15, 1961, Lahm filed an application for extension of time to 
complete construction while negotiating assignment of the permit, On June 15, 
1961, an epplication to assign the permit to Tedesco, Inc. was filed. 

Although this application has since been dismissed at Lahm*s request, 3 certain 
statements made therein are rolevant to the extension application now before 
USe ( Lahm stated that the assignment was requested because he wished to avoid 
the cial responsibility of establishing a station since he had committed 


himself to purchase a house in Sparta, Wisconsin, some 60 miles distant from 
Wisconsin Rapids, ]This purchase, it now develops, was made only a short time 
after he applied for the original construction permit, long before he received 
a grant. Until the filing of the assignment application the Commission had 
been unaware of this financial commitment. It was not reflected in his initial 
application by amendment, nor was it included in a revised financial statement 
offered at the hearing on said application. 


6. As stated in American Southern Broadcasters, 13 RR 927 at pe 945, 

the Commission has a right to rely and in fact does rely on the representations 
made in an application, The necessary implication is that the application 

not only must be accurate when filed, but also must be amended to reflect 

changed circumstances which might affect Commission action on the application. "4 
There is a point beyond which failure to amend to reflect substantial changes 
becomes affirmative misrepresentation - Walter T, Gaines, WGHV, 17 RR 163 at 

pe 182, As Gaines makes clear, this cannot be an absolute rule; otherwise even 
the most insignificant change would require an amendment. 


Te Whether failure to amend assumes inportance depends on both the 
nature of the material and the context in which the omission occurs, 5 

2/ This accords with the decisions cited in footnote 1/ supra, in which the 
Commission reached the same result when considering the existence of a 
conspiracy involving the Rices in relation to Tomah-Mauston Broadcasting Co. 


3/ By amendment ft--d December 8, 1961, Lahm now offers to proceed with 
construction him... 


4/ Failure to so amend (here to show changes in directors of corporation) 
because of oversight with no intent to deceive, still shows a lack of 
responsibility and thus affects applicant's qualification to be a licensee, 
Palm Springs Translator Station, Inc. 17 ER 1263 at pe. 1291 (1959). 


5/ The fact of non-disclosure, if intended to deceive, can be of substantial 
importance even though it concerns matters which in themselves would otherwise 
be of small decisional importance. 


age 


Sore changes are significant in themselves but others, insignificant in 
themselves, can assume importance fron surrounding circumstances, Here, 
Lahm failed to amend the financial portion of the initial application to list 


the house (either as an asset or as a mortgage 
committed himself, 
the hearing on that application, 
such a purchase might otherwise be of little importance, when, 
applicant proposed to finance the station from loans, the 

long term financial commitment becomes significant. Any doubts 
importance of this matter would seem to be resolved by the fact 
himself later cited this purchase 
reason why he desired to assign the permit. 
Lahm'ts failure to amend the initial application to reflect his 
a house poses a question of misrepresentation. The same must 
his failure to mention the house purchase in the revised financ 
submitted during the hearing. 


When a more detailed financial statement was 
no mention was made of this purchase. 
as here, the 


liability) for which he had 


filed during 
While 


of another 
about the 
that Labm 


and its financial burden on hin as the 
Under these circumstances, 


purchase of 
said of 
statement 


The fact that Lahm's finances were put in 


4ssue at the hearing put him on notice that such matters were to be reported. 


Lahm's contention that he thoughtthe issue went to his finances 
of filing must be rejected, 
with the finances at the time 


Obviously, the Commission's concern 
of filing, -but is with the applicant's financial 


at the time 
6/ is not only 


ability to construct and operate the station in the event of a grant. 


8. 
instant extension application, Huffman relies primarily 
to paragraph 5 of the extension application, viz., that (1) the 
cleared at the site just before the ground froze in late Octobe: 
entryway was constructed; 
weather conditions, Comparison of photographs in Lahm's init 
with those submitted by Huffman show no perceptible change in t 
Likewise, the Huffman photographs do not show the entryway to 
which Lahm says he constructed. 
the ground froze in late October and that as a result no furthe 
done, To challenge this statement, it offers the affidavit of 
White, president of White 
Mr, White states weather conditions did not interfere with his 


In support of the allegation of misrepresentation in filing the 
on Lahn!s response 


ground was 
3 (2) an 


and (3) no further work was done because of 


application 
6 underbrush. 
e property | 


Huffman makes much of Lahm's statement that 


work was 
Ae 


Bros, & Norman, Wisconsin Rapids contractors. 
company's 


construction until late December. In fact the temperature records taken 


Nobles of the Water ee ey aac 
he latter part of 1 was unseasonably warm wi 
made as late as November 28 and a 40° reading as 


% Lahm responds by insisting that his experience 
winter construction in Wisconsin is outrageously expensive and 
impractical, He argues that the decision not to go ahead with 
was made in anticipation of bad weather, 
- prevented it. Whatever might be said of the intention to delay 


6/ The need for the Commission to be able to rely 
applications is discussed in WORZ, Jnc. 12 BR 1157 (2957). 


in Rapids 


indicated that 
therefore 
construction 
not because such weather actually 


construction 


on representations in 
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because of anticipated bad weather, this was not the reason which he stated 
in the application and, consequently, a auestion of misrepresentation obtains. 
From Huffments photographs it does not appear that eitber construction of the 
entryway or clearing of the land has been accomplished, and therefore a 
further question of misrepresentation is raised. 


10. _Huffan raises the matter of Lahnts diligence, although not 
specifically in those terms. Even assuming that the assertions in the 
application truly represented the facts, nevertheless they cast doubt on 
Lahmts diligence in proceeding with the construction of authorized facilities. 
Huffmants contention that construction could have been continued well into 
December remains uncontroverted In addition, Lahm had not applied for 
electric or telephone line service and was totally unaware that a zoning 
clearance was required. 7/ LIschn'ts response that telephone and electric 
service can be obtained on short notice does not seem to be based on any 
consultation with those responsible for installation. Moreover it does not 
appear that he exercised his option to buy the transmitter site. None of 
this seems consistent with the standard of diligence against which the 
performance of our permittees is judged. i It would appear that one desiring 
to place a station on the air would have settled these matters and assured 
himself that there were no obstacles to a swift completion of the station. 
Lahmts failure to assure himself on these matters whon viewed in the light 
of the mild weather, his failure to take advantage of this, and his desire to 
assign the permit because of a commitment known to him long before receiving 
the initial grant raise a question of diligence and ultimately of good faith 
in his dealings with the Commission. : 
In view of the foregoing, IT IS ORDERED, This 2lstday of February, 1962, 
that, pursuant to Section 3IXb) of the Commmications Act of 1934, as amended, 
the instant application is DESIGNATED FOR HEARING et a time and place to be 
specified in a subsequent Order, upon the following issues: 


l. To determine whether the applicant's failure to amend the 
financial portion of his initial application for construction 
permit (FileNa BP-12315) to reflect the f inancial commitment to 
buy a house in Sparta, Wisconsin, constituted willful concealment. 


2. To determine whether the applicant's failure to disclose 

said transaction in the revised financial statement submitted 

during the hearing on his initial application for construction permit 
(Docket No. 13228) constituted willful misrepresentation. 


3. To determine whether the applicant has, in the instant appli- 
cation, misrepresented the status of construction and the reasons 


for bis failure to complete construction - 


- wenwnewreeweernrn- = 


Y/ Uodisputed affidavits to this effect submitted by Huffman. 


4, To determine, in light of the evidence adduced under the 
Yoregoing issues, whether the applicant possesses the requisite 
qualifications to be a licensee or permittee of the Commission. 


5e To determine whether the reasons advanced by the applicant 
constitute a showing that failure to complete construction 
was due to causes not under his control, or fension vi a showing 


of other matters sufficient to warrant an extension within the 
meaning of Section 319(b) of the Communications Act o 
as amended, and Section 1.323(a) of the Commission's 


6. To determine, in the event that the foregoing iss' 
resolved in the applicant's favor, whether he is st 
qualified to construct and operate Radio Station WRNE, 


7. To determine, in light of the evidence adduced the 
foregoing issues, whether a grant of the instant a! tion would 
serve the public interest, convenience and necessity. 


fr IS FURTHER ORDERED, That, the instant petition by William 
F. Huffman Radio, Inc., IS GRANTED to the extont indicated above and in all 
other respects IS DENIED. 


Tr IS FURTHER ORDERED, That, William F. Huffman Radio, Inc. IS 
MADE A PARTY to this proceeding. 


Tr IS FURTHER ORDERED, That, to avail themselves of opportunity 
to be heard, the parties herein, pursuant to Section 1.140 of Commission's 
Rules, in person or by attorney, shall, within 20 days of the miling of this 
Order, file with the Commission in triplicate, a written appearance stating 
an intention to appear on the date fixed for the hearing and present evidence 
on the issues specified herein. 


FEDERAL COMMUNICATIONS COMMISSION 


Ben F. Waple 
‘Acting Secretary 


Released: February 27, 1962 


